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INTRODUCTION
This Workbook is designed as a companion to the video “Presenting
Your Case: Highlights of an Agency Hearing.” Together they are tools to assist
you in representing yourself or your community group in a quasi-judicial
(contested case) hearing before an administrative agency in Hawai‘i, more
particularly three agencies: Land Use Commission (LUC), Commission on
Water Resources Management (Water Commission), and Board of Land and
Natural Resources (BLNR). Presenting your position effectively is essential to
ensuring your voice is heard and taken seriously by agency decision-makers.
The Workbook is divided into three major chapters. The first chapter
explains what quasi-judicial hearings are and how they work. The second discusses how you prove your case. The third chapter describes the lawyering skills
needed to effectively present your case. Each chapter contains practical exercises
to help you apply the skills presented in the chapter. The Appendices at the
end supplement the text by providing selected laws and rules, agency contact
information, and sample forms.
Please feel free to share these materials with your friends and family.
Knowledge is power—share and use it wisely.
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CHAPTER 1:
QUASI-JUDICIAL HEARINGS
INTRODUCTION
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Pre-Hearing
Hearing
➔

tive matters may be discussed. Setting hearing dates, exchanging witness and
exhibit lists, and stipulating (agreeing) to certain things, such as which witnesses qualify as experts and the order in which witnesses will be called to testify,
are examples of procedural matters. Deciding what issues will be discussed at
the hearing is an example of a substantive matter. All the parties, the person
who will preside over the hearing itself, and one or more staff members of the
Board or Commission usually attend the pre-hearing. Scene One of the
accompanying video demonstrates a pre-hearing.
The primary purpose of the second phase, the hearing , is to gather
evidence from the parties through oral testimony and written documents.
Procedural matters often arise as well. For example, a party may need to amend
its witness or exhibit list or there may be a full-blown discussion about whether
the agency has jurisdiction (legal power) to decide the case. Not all hearings are
presided over by one or more members of the Board or Commission. The
LUC, DLNR and Water Commission have the legal authority to appoint an

A contested case
hearing follows
three phases:

➔

A quasi-judicial hearing is one in which the agency’s procedures resemble a civil trial in court. Known in Hawai‘i as contested case hearings ,
their purpose is to protect the legal rights of those who will be affected by an
agency’s decision. Contested case hearings, which are more formal than public
hearings but less formal than court hearings, are governed by strict procedural
rules. The overriding purpose of the procedures is to ensure that the best and
most relevant information is presented to the decision-making body, thereby
assuring that the various and often conflicting legal interests of the parties are
considered.
Each agency has published its own rules that dictate how hearings are to
be run. You can obtain a copy of an agency’s rules either through requesting
them from the agency itself, from the Lieutenant Governor’s office, or through
the agency’s web site. Although most agencies have put their rules on their web
sites, they are considered unofficial copies of the rules, so you may want to get
an official copy as well. Appendix A lists the web sites for the LUC, BLNR,
and Water Commission.
Contested case hearings generally follow three phases: pre-hearing, hearing, and post-hearing. At the pre-hearing stage, both procedural and substan-

Post-Hearing

Vocabulary
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individual, known as a hearings officer, to take all the evidence and make a
formal recommendation to the decision-making body on what the decision
should be and why.
After all the testimony is in and the hearing itself is closed, the
post-hearing phase begins. During this third phase, parties prepare proposed
Findings of Fact (FOF) and Conclusions of Law (COL) that essentially tell the
decision-makers what the outcome should be and why. Through their
FOF/COL, parties present to the decision-makers the facts they believe they
have shown to be both true and relevant to the decision, what the decision
should be, and the legal basis for the recommended decision. (See Appendix B
for a sample proposed FOF/COL.)
Each party serves (gives) their FOF/COL on the other parties and the
decision-making body or the hearings officer if one has been appointed. The
parties have the opportunity to respond in writing to the findings or conclusions in other parties’ FOF/COL. The decision-makers review all the
FOF/COL and exceptions (objections) filed by the parties and develop their
own proposed FOF/COL which is given to all the parties. This is followed by a
hearing where the parties have the opportunity to orally argue their position on
the proposed FOF/COL. When a hearings officer is used, the hearings officer
prepares a proposed Decision and Order (D&O) that it gives to the decisionmakers. Parties are given the opportunity to file exceptions and present oral
argument on the proposed D&O prior to the final decision being made.
Filing written exceptions is particularly important if you are before BLNR or
the Water Commission as they generally do not permit parties to present oral
argument unless they have filed exceptions.
Accepting or adopting the proposed FOF/COL could occur at that
meeting or a later meeting. Agencies other than the LUC can discuss the
proposed FOF/COL or D&O and make their decision in private; however, the
Sunshine Law, discussed below, requires that the Land Use Commission discuss
and make their decisions at public hearings only. Once the decision is made,
the agency prepares and adopts a final Decision and Order (D&O) that
includes their FOF and COL. A party unhappy with the agency’s decision can
ask the courts to review the decision.
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PARTIES
Citizens or community groups who can show that a decision to be
made by an agency could affect their legal rights can become parties to a
contested case hearing. Parties have several procedural rights that are not available to the general public, such as the right to put on evidence both orally and
in writing, to cross-examine other parties’ witnesses, and to rebut testimony
presented by others. A party can also seek judicial review of an agency decision.
But becoming a party means that you will have to be well-organized so that
you can gather the information you need, arrange for witnesses, and meet deadlines for submission of material all in a timely manner.
Many members of the public choose simply to give their own testimony
at a contested case hearing rather than to become parties. However, if you
believe you have a strong interest in the outcome, you should seriously consider
becoming a party; most agencies permit, and even encourage, parties to limit
their participation in the contested case hearing to those issues most important
to them. By doing so you lessen the amount of time and work you have to
devote to the hearing while at the same time preserving your option to appeal
the decision if you disagree with it.
In some agency contested hearings, certain entities are required by law
to be parties, while others must petition the agency to obtain party status. For
example, in a Land Use Commission boundary reclassification petition, the
state land use law mandates that the petitioner who is requesting the boundary
amendment, the state Office of Planning, and the County Planning
Department of the county where the land is located be parties. Others become
parties by formally requesting to be intervening parties, known as intervenors.
Agency rules and case law set out the requirements to gain intervenor status.
The next chapter discusses in detail how to apply for intervention.

DECISION-MAKERS
In a contested case hearing, one or more agency officials may be the
decision-maker . As mentioned earlier, when more than one person is responsible for making the final decision, the decision-makers may appoint one per-
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son, who may or may not be one of their members, to preside over the
contested case hearing. If that person alone hears all of the evidence, she or he
is called a hearings officer. If the full commission or board chooses to hear the
evidence, one member will serve as presiding officer at the hearing. If a hearings
officer is not appointed, then a quorum of the board or commission must be
present to hear the evidence. Hawai‘i’s Administrative Procedure Act requires
decision-makers who are not present when the evidence is taken to familiarize
themselves with the record prior to voting.
The decision-making boards are composed of persons who are
appointed to a limited term. For example, members of the LUC are appointed
by the Governor for 4-year terms and then must be confirmed by the legislature. Typically boards represent a cross-section of backgrounds and interests.
While some members may be lawyers, having a legal background is not usually
a pre-requisite. While some may have particular professional experience, such as
engineering, others may not. All serve without pay, volunteering their time.
Because hearings are generally held during work hours on week days, being on
a board or commission requires members to take time away from their jobs.
Because of the range of backgrounds and interests and because their work is
done “for free”, it is important for parties to present their arguments clearly, in
plain language, and in terms that make common sense to the lay person.

AGENCY STAFF
handle the day to day administrative business. They
are professionals who support the work of the Commissioners and Board members by processing the paperwork, providing information, working with the
parties to ensure that documents are filed in a timely matter, scheduling hearings, and maintaining records, as well as other important tasks. Their assistance
is crucial to the functioning of the LUC, BLNR, and Water Commission. They
are the point persons for the parties and the general public. Most parties have
regular contact with the staff. Although they are not the decision-makers, it is
important to remember that they are a source of valuable information and
are there to serve the public. They will give you whatever assistance they can;
however, it is up to you to know the law and put together your case.
Staff members
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SUNSHINE LAW AND EX PARTE CONTACTS
Under the state’s Sunshine Law , meetings of all agencies are open to
the public and people must be given the opportunity to present oral and written testimony on any item on the agency’s agenda. However, only the LUC is
required by the Sunshine Law to take public testimony from members of the
general public at contested case hearings. Neither BLNR nor the Water
Commission accept public witness testimony at contested case hearings.
For most contested case decisions, the decision-makers can discuss the
case among themselves and vote in private, although their decisions are usually
announced in public. The only exception is the Land Use Commission whose
members cannot “deliberate towards a decision” in private. All of their discussions and voting must be done in a public hearing, unless it falls under one of
the Sunshine Law’s few exceptions.
Parties and members of the public should not have private conversations with the decision-makers prior to the final vote being taken and recorded.
If such contacts, known as ex parte contacts , do occur, the decision-maker
must make them public at the next formal hearing date.

CONCLUSION
Quasi-judicial hearings, while meant to be more informal than court
hearings, can be quite complex and take several months or even years to complete. For some decisions, the legislature has given the agencies time limits by
which they must make their decision. Failure to decide within the time limit
may result in a decision by default in favor of the applicant. As you enter into a
quasi-judicial hearing process, keep in mind any time limits as you decide your
own strategy for putting evidence before the decision-maker. The next chapter
discusses what you need to do to prove your case.
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CHAPTER 2:
PROVING YOUR CASE
INTRODUCTION
This chapter covers what you need to do to prove your case. As a
petitioner or intervenor , your goal is to convince the decision-makers to
make the decision that best protects your/your group’s interests. To do so, you
must be aware of and meet any pertinent legal standards. And because most
agency decisions permit a certain amount of discretion on the part of the decision-makers, you want them to exercise that discretion in your favor. You must
review both the statute that authorizes the decision and the substantive rules
the agency uses to make its decision to find the legal standards.
To be able to prove your case, you must qualify to be a party. If you or
your group is not the one making the initial request from the agency, then you
must apply to the agency to allow you to participate in the contested case hearing as an intervenor. Once you have intervenor status, you need to put on witnesses and introduce exhibits that will support your position. You must also be
prepared to rebut evidence put on by other parties if you disagree with their
evidence. The evidence you present should be relevant to the legal issues that
are being decided in the contested case hearings. During opening and closing
arguments you will have the opportunity to show how the evidence supports
the legal conclusion you want the agency to make. In this chapter you will
learn how to (1) qualify as an intervenor, (2) develop strategies for putting
together your witnesses and exhibits, and (3) make effective opening and closing arguments.

INTERVENTION
Persons or groups who want to become parties in a contested case hearing and are not required by law to be parties must file a written petition to
intervene with the agency. Each agency’s rules set out the criteria that you must
meet to be an intervenor and the deadline for filing your petition. Some agencies freely allow intervention; others are more reluctant to do so. In this section
we will go through the criteria to intervene in a petition for a land use boundary amendment before the Land Use Commission. A sample petition can be
found in Appendix C.
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in an LUC boundary
amendment hearing may be filed with the Commission staff within
thirty (30) days of the date that the Petitioner files the boundary
amendment petition. The LUC gives the public notice of the filing of
a petition primarily in three ways:
1. publishing notice in the Office of Environmental Quality
Control Bulletin,
A Notice of Intent to Intervene

2. sending out notice to persons on their mailing list who have
requested to be notified, and
3. publishing in the newspaper the formal notice of hearing on
the petition.
The following information must be included in your notice:
1. your name and mailing address and
2. the nature and extent of your interest in the petition.
Certified copies of your Notice of Intent must be served upon
the petitioner, the state Office of Planning, and the county planning
department of the county where the land is located, i.e. delivered
either in person or by mail with a return receipt that evidences the
party received the notice. Most potential intervenors attach their
Petition to Intervene to their Notice of Intent. When the Petitioner
receives your Notice of Intent, she must serve you a copy of her
boundary amendment petition.
After you have served your Notice of Intent and your Petition
to Intervene on the parties and you have received your proof of service
(your receipt), you must file the original and fifteen copies with the
Commission staff. Your deadline for doing this is within fifteen days
(15) from the date that the LUC officially publishes notice of the
upcoming contested case hearing. It is critical to meet the deadlines
because the LUC, as well as most other agencies, will not accept late
filings of these documents unless you have good cause. Good cause is
hard to show. If you are late and the agency doesn’t believe you have
good cause, you will have lost your opportunity to intervene.
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Your Petition to Intervene should state the legal and factual bases that support your desire to be a party. It must include the
following information:
1. the nature of your right to intervene;
2. nature and extent of your interest and, if an abutting
landowner, a T-M-K description of the property; and
3. how the contested case hearing will affect your interest.

Your petition must also address any of the following that are
applicable:
1. alternative ways of protecting your interests;
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2. the extent to which your interests are represented by other
parties;
3. how your interests differ from other parties;
4. how your participation will assist in adding relevant
information to the record;
5. how your participation will broaden the issues being
decided; and
6. how your intervening would serve the public interest.

As long as the deadlines for filing are met, the LUC cannot
refuse intervention to the following:
1. agencies and departments of the state and of the county
where the land is located,
2. persons who have a property interest in the land, and
3. persons who “can demonstrate that they will be so directly
and immediately affected… that their interest in the proceeding is clearly distinguishable from that of the general
public.”
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A. Qualifying for Intervention
Now let’s look at each of these ways to qualify for intervention.
The first , being a state or county agency, is easy to prove, but not applicable
to individuals and community groups. To prove the second , you must have a
legal property interest, such as owning all or part of the land, having a lease on
the land, or having an easement on the land. These, too, are generally easy to
prove by presenting legal documents (a title report noting the various encumbrances, for example), but most public interest intervenors hold no such property interests in the land.
The third , the one most difficult to demonstrate, is also the one public intervenors are most likely to take advantage of. Because the Hawai‘i
Supreme Court has found that traditional and customary gathering rights of
native Hawaiians are interests distinguishable from the general public’s interests, individuals or groups who can show that they have such rights and that
the proposed development will have a direct and immediate impact on these
rights stand an excellent chance of being granted intervenor status under this
provision. A boundary amendment that would permit a residential subdivision
to be built in a way that would cut off mauka-makai access to the coast to
gather salt is an example of one that would have a direct and immediate impact
upon gathering rights.
Showing a recreational or aesthetic interest that is different from that of
the general public can be a bit harder. Let’s say for example that the proposed
development is adjacent to state forest land that contains one or more public
trails and the development would cut off one or more accesses to the trails. A
person who occasionally hikes on Hawai‘i’s public trails, including the ones
where some access would be cut off by the development, may have a difficult
time showing his interests are distinguishable from the general public who also
have access to the trails. However, a hiking club or a person who consistently
and for a long time has been hiking those particular trails would have a better
chance. Another example would be a group whose purpose is to protect a
natural area from environmental threats and who can show that the develop-
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ment would cause such a threat of harm to the area. In the video that accompanies this workbook, in the Motion to Intervene, a fictional group called Friends
of Haleakalā, whose purpose is to protect Haleakalā National Park from environmental degradation and overuse, is requesting intervention in a boundary
amendment that would permit the extension of the runway at Maui Airport.
Friends of Haleakalā asserted that the increase air pollution from the jets and
increased car traffic caused by more tourists arriving in Maui could cause air
pollution problems in the Park. Because their group exists for the purpose of
protecting the resources of the Park, they arguably have an interest distinguishable from the general public, even though the general public has equal access to
the Park.
If you or your group does not fit into any of the above three categories,
you still may be granted intervenor status if you can show
1. you have some interest that will be affected by the boundary
classification,
2. no other party to the hearing has an interest substantially the same as
yours, and
3. your participation won’t make the hearings inefficient or
unmanageable.
However, whether to allow you to intervene under these circumstances
is solely within the discretion of the Commission. For example, let’s say that the
Commission decided that the Friends of Haleakalā’s interests are not clearly distinguishable from the general public; therefore they didn’t qualify for intervention above. However, if the Friends of Haleakalā were able to show that no
other party, including the Office of Planning and the county, has their level of
interest and expertise in protecting air quality and that their participation
would not cause undue delay in the hearings or make them unmanageable, the
LUC could grant them intervenor status.
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PRACTICE
EXERCISES

Intervention Exercise I
A landowner has petitioned the LUC to reclassify approximately 250 acres of

The following two
exercises require you

land from the agriculture to the urban district so that he can develop a residential

to apply the Land Use

and commercial subdivision. The property is located in a coastal area, with a half-

Commission and

mile of ocean frontage. The developer plans to eventually sell all of the lots in fee

Water Commission

simple. The oceanfront single-family residential lots will be set back approximately

intervention criteria to

50 feet from the beach. A popular surf spot known as “the line” straddles one

a hypothetical

edge of the property line. An inactive, mostly overgrown fishpond is located on the

situation.

property. According to the petition, the developer plans to revive the fishpond,
restock it, and build a restaurant adjacent to it. The restaurant will serve fish harvested from the pond. The koloa (Hawaiian duck), an endangered species, has
occasionally been seen in the fishpond. Pacific green sea turtles, a threatened
species, and Hawaiian monk seals, an endangered species, have been observed
occasionally both in the water and on the beach in the general vicinity of the property. A private wastewater system will be built to service the subdivision. Potable
water will have to be piped in from wells mauka of the property. Electricity and
phone service will be available from lines that already exist in the area. Solid
waste will be deposited in the local county-owned and operated landfill approximately 25 miles from the subdivision.
Based upon the above scenario, decide which of the following individuals and
groups would qualify for intervention and state what grounds you base your decision on:
• a local historic preservation non-profit group;
• a local surfer who surfs “the line” regularly, as well as other surf spots on
the island;
• the Sierra Club;
• the Office of Hawaiian Affairs;
• the National Marine Fisheries Service (federal agency that has
management responsibility for the turtles and monk seals);
• an adjacent landowner;
• the local chapter of the Hawaiian Civic Club;
• a citizen who lives in the area and who opposes further development of
the coastline.
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Intervention Exercise II
Hydropower, Inc. has petitioned the Water Commission to build a small
hydroelectric facility on Waianuenue Stream. It will require the building of a dam
at mid-elevation and will change the daily flow rate of the stream significantly.
The dam has the potential of seriously impacting native and non-native fish and
plants that live in and along the stream, as well as native birds that are listed as
endangered under the Endangered Species Act. It could also affect future withdrawals of water from the stream for domestic and other uses. Assuming a contested case hearing is needed prior to the Water Commission granting a permit
to Hydropower, under the Water Commission rules, decide which of the following
individuals and groups would qualify for intervention and give your reasons for
your decision: (Appendix D contains the Water Commissions rules regarding
intervention.)
1. the state Department of Agriculture;
2. a downstream landowner;
3. upstream taro farmers;
4. the Hawai`i Stream Protection Alliance (a non-profit group
dedicated to preserving in-stream uses of Hawai‘i’s streams);
5. the U.S. Fish and Wildlife Service (federal agency responsible for
recovery of endangered species); and
6. Hawaiian Electric Company, Inc.

18

WITNESSES AND EXHIBITS
A. Preparing Witness and Exhibits Lists
Parties present two types of evidence at hearings: oral (through
witness testimony) and documentary (such as written documents and videotapes). Documentary evidence is entered into the record as an exhibit . Each
party is responsible for putting together a witness list and an exhibits list that it
gives to the other parties and the agency prior to the hearing. In many
instances, witness and exhibit lists are initially exchanged at the pre-hearing.
Scene One of the video that accompanies this workbook shows the
exchange of witness and exhibit lists at a pre-hearing conference.
Each exhibit on your exhibit list should be given a number. Witnesses
should be listed in the order in which you plan to call them. You may also be
asked to provide (1) an estimate of the time it will take you to do your direct
exam of each witness and (2) the identification numbers of the exhibits you
plan to have the witnesses refer to in their testimony. For BLNR and the Water
Commission, parties are given instructions at the pre-hearing conference on
how to number the exhibits. Generally they use a system where each party gets
a letter of the alphabet and numbers their exhibits accordingly, e.g. A-1, A-2,
etc. Always be aware of and follow the rules of the agency and any pre-hearing
orders regarding timeframes for submittal of materials.
Throughout the course of the hearing, parties amend their witness and
exhibits lists as needed. If you need to amend your lists, you should bring
copies of your amended lists to the hearing with enough copies for the parties
and the decision-makers. Each list should be labeled. For example, your first list
should be titled “Intervenor’s First List of Witnesses.” If your witness list
changes, it should be titled “Intervenor’s First Amended List of Witnesses.” The
same procedure should be used for your Exhibit List. See Appendix E for sample witness and exhibits lists. Witness and exhibit lists are officially entered as
part of the record during the hearing. Scene Three of the video demonstrates
how to enter exhibit and witness lists into the record.
To make the hearings run more efficiently, parties are usually required
to give all the parties and the decision-makers copies of any documentary evidence prior to the date of the hearing when the exhibit will be introduced.
BLNR and the Water Commission require written statements of all witnesses
19

prior to testifying; LUC parties also may be asked to prepare written testimony
for their witnesses. The written testimony should contain all the information
you want to bring in through the witness and should be signed by the witness.
See Chapter III below for how to prepare a direct examination.

B. Strategies
Deciding who to put on your witness list, which documentary evidence
you will introduce through a witness, and the order of their testimony is a critical strategic part of putting on your case. The “who” question is very important.
You want to choose witnesses who have credibility and whose testimony will be
relevant to the issue being decided. Don’t flood the decision-makers with witnesses—more is not always better. Use only those you need to make your case.
Study the witness lists of the other parties. Sometimes you can elicit information
when you cross-examine their witnesses, thereby reducing the number of witnesses you need to call.
As with your witnesses, you need to choose your exhibits wisely. The
written word can hold more weight in the minds of the decision-makers than
oral testimony, particularly if it consists of reputable scientific studies. Complex
written materials should be summarized and/or outlined in writing and made an
exhibit as well. That way the decision-makers can follow easily the witness testimony about the document. In addition, visual and audio aides can help reduce
the boredom that comes with listening to oral recitations (remember your own
attention span in school or at hearings you might have attended). Also, visual
aides are known to assist decision-makers in remembering testimony.
For example, let’s suppose you want to have your witness discuss information contained in an environmental impact statement (EIS) and the EIS has
been entered as an exhibit. The part you want to draw the decision-makers
attention to contains complex data about the amount of water available in a
stream, current instream and offstream uses, and current and projected pollutant
loads for the stream. You realize that to non-scientifically trained laypersons the
information in the EIS can be difficult to follow. But you want the decisionmakers to understand the information and the significance of it. Your job is to
construct an exhibit that clearly and succinctly outlines and summarizes the
information in the EIS that the decision-makers can use during your witness’s
testimony.
20
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Another use of exhibits is to lend credibility to the witness’s testimony.
Suppose your witness is testifying to noise levels in a subdivision that is on the
flight path of a runway that the state wants to expand. Your witness lives in the
subdivision so is exposed to the noise daily. Suppose also that according to the
“experts”, the noise levels the residents in the subdivision experience are just
below the legally acceptable noise threshold. You might consider introducing
two types of exhibits with this witness. First, any studies that say that legally
acceptable sound levels are still annoying and potentially harmful. Second, a
videotape recording of a family barbeque in the backyard as planes are flying
overhead.
The order in which you call your witnesses and introduce your exhibits
is as important as who you call. Whenever possible, lawyers try to begin and
end with their most important witnesses and documentary evidence. The
theory behind this approach lies in the principle that people seem to remember
most clearly the first and last information that they hear. Another consideration
is whether you have a witness who can go first to give the “big picture”, i.e.,
explain what you believe are the important issues for the decision-makers to
focus on. Such a witness should be able to put your position in context and
give the decision-makers a preview of what they will hear in greater detail from
your other witnesses.

OPENING AND CLOSING STATEMENTS
In addition to putting on witnesses and exhibits, you may be called
upon to make statements at the beginning and end of the contested case hearing. Although not as commonly used at contested case hearings as they are in
civil and criminal trials, they are important tools in building your case.

A. Opening Statements
The purpose of an opening statement is to give the decision-makers
a framework to look at the problem from your particular point of view. You
should thus emphasize what you believe are the important issues they are facing
and how the evidence will show that the issues should be resolved in the way
that you suggest. For example, in the video accompanying this workbook, the
intervenor, Friends of Haleakalā, is concerned about the impact of increased air
21

pollution from the extension of the Maui Airport runway and the negative
impacts this pollution could have on Haleakalā National Park. They claim that
a significant source of the air pollution will come from the increase in the number of cars on the roads resulting from an increase in tourists. The Department
of Transportation, the petitioner, is likely to categorize the increase in cars as a
traffic problem near the airport and will have experts dealing with routing traffic, putting in new signals, and such. In their opening statement, Friends would
focus the decision-makers’ attention on increased cars being an off site air pollution problem as well as an on-site and near-site traffic problem. They would
also relate how their witnesses will demonstrate that the air pollution will reach
Haleakalā National Park and the negative impacts that such pollution will have
on the Park as both a spectacular natural and cultural feature and as a major
Maui tourist destination. If the Friends believe no way exists to mitigate the air
pollution impacts caused by the runway extension, they would go on to tell the
decision-makers that they will show that the benefits of the runway extension
do not outweigh the negative effects of the air pollution. The only logical conclusion, they will assert, will be to deny the petition.
Thus, through their opening statement, the Friends will have focused
the decision-makers on what they believe to be a critical and project-stopping
issue. As a result, during the hearing the decision-makers will be weighing the
evidence they hear in light of the air pollution problem, even before Friends
puts on their witnesses to prove their opening statement assertions.

B. Closing Statements
are made after the end of the evidentiary portion
of the hearing. Sometimes they are made prior to the official close of the hearing. Often they are made on the day the outcome is to be decided. If so, the
parties will have had the opportunity to review the decision-makers’ proposed
findings of fact and conclusions of law prior to making their closings.
Sometimes parties will have the opportunity to make their statements both at
the end of the hearing and after having received the proposed decision. How
you structure your closing statement will depend in part on what stage in the
process you will be making it. Closing statements are usually done orally; however, at times only written statements are accepted.
If made before the decision-makers have issued their proposed decision,
Closing statements
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your statement should restate the decision you believe should be reached and
use the evidence they have heard to support your position. In a closing statement you will not only highlight your evidence, but also tell the decision-makers why they need to disregard any contrary evidence put on by another party.
You should ground the arguments you make in both the factual evidence they
have heard and the law that they are bound to apply. The law often gives the
decision-makers discretion in what weight to give the factors they are required
to consider in reaching their decision. Tell them why the weight of the evidence
supports the legal conclusion you want them to draw.
How you make your closing statement is largely a matter of personal
style. Remember, however, that your task is persuasion. Knowing that, keep in
mind the following points. First, be brief and to the point—don’t review every
bit of evidence—only that which you believe is critical to the outcome. Second,
you can acknowledge “good” points made by other parties with competing
interests, but show how or why your view is “better” or “more appropriate.”
Third, stick to the high ground. Do not engage in personal attacks or excessive
sarcasm. Fourth, imagine that you are the decision-maker and come up with an
argument that you would feel is fair and just for all sides. Finally, be respectful.
Scene Seven of the accompanying video demonstrates post-hearing
arguments.

CONCLUSION
This chapter discussed procedural aspects of proving your case. Equally
important is understanding the substantive legal criteria that the agencies are
bound to follow in making their decisions. Those criteria differ for each type of
decision the agency is making and are found in the laws and rules that the
agency is administering. Relating all of them is outside the scope of this workbook. However, it is critically important that you familiarize yourself with those
legal criteria as you make your decisions on how to prove your case.
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CHAPTER THREE:
LAWYERING SKILLS
INTRODUCTION
With all the preliminary procedural matters taken care of, it is now
time for the evidentiary portion of the hearing where all the parties present
their cases to the decision-makers. Most of the time, the intervenors present
their case last. For example, in a land use boundary amendment petition, the
petitioner usually goes first, followed by the county and state, and then the
intervenor. By now you should have copies of the other parties’ witness and
exhibit lists, as well as many, if not all, of their exhibits. You will know in what
order they plan to call the witnesses and what documents each witness will be
using to support his testimony. You will have already formulated your plan for
calling witnesses and introducing exhibits as well.
This chapter introduces you to the skills that advocates need to effectively present their position to the decision-makers. Because these are techniques used by lawyers in trials, I refer to them as “lawyering skills” . They
include direct examination, cross-examination, qualifying witnesses as experts,
and introducing and objecting to evidence.
Keep in mind that these are “quasi-judicial” hearings. The overriding
purpose of the procedures is to allow presentation of the best and most relevant
information in an organized process that gives all parties the opportunity to be
heard. Common sense—and even common courtesy—carry the day far more
often than hyper-technical objections or “over lawyering.” The time for highly
technical legal arguments will come if or when a party appeals a decision of the
agency to the courts.
Your job before the agency is to “make the record” , i.e., to bring
forward the evidence in support of your position, test the significance of the
evidence not in your favor, make known your objections, and clearly state what
it is you want the decision to be and why. With these goals in mind, let’s review
the way that information gets presented to the decision-makers.
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DIRECT EXAMINATION
(also direct exam) is the term used to describe
the way in which an attorney questions her own witnesses. The purpose of
direct exam is to elicit relevant and credible information from your witness that
can be easily remembered by the decision-makers and which supports your
position. To be relevant, the testimony must relate to the legal issues that are
being decided. For example, if the main issue is how to allocate the water in
Waikāne Stream, the amount of water in Waiāhole Stream generally would not
be relevant. However, if taking water from Waiāhole Stream affects the amount
of water flowing in Waikāne Stream, then the amount of water in Waiāhole
Stream could be relevant.
The testimony you elicit should also be credible. If your witness is
known to have a bias regarding the issue at hand, then you need to buttress
that witness’s testimony with objective documentary evidence or with another
witness whose point of view is either neutral or even biased the other way.
Finally, the testimony should be memorable. If the witness is being used
to put on highly technical information, it is your job to ask questions that will
permit the witness to present the information in a way that is easy to follow
and that will be easily remembered. Having outlines, charts, and graphics all
help make testimony memorable.
Effective advocates use a number of techniques to ensure a successful
direct exam. First, make your questions short and to the point. Avoid asking
questions that require more than one answer. The following question is the type
you should avoid: “Do you know what the prevailing winds around the Maui
airport are and, if so, to what extent would those winds transport air pollution
from the airport to Haleakala¯ National Park causing a deterioration in the
Park’s visibility?” Instead, you could break it into a series of questions, such as:
“What are the prevailing winds around the Maui airport? (witness answers).
Could those winds transport air pollution from the airport to Haleakala¯
National Park? (witness answers yes). Under what wind conditions might that
happen? (witness answers). If that were to happen, what effect might that air
pollution have on visibility at Haleakala¯ National Park? (witness answers).
Second, it is as important to plan the order in which you want to ask
questions of your witnesses as it is to decide on what order to call the witnesses
themselves. Ask all your questions on a particular subject at the same time and
Direct examination
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in a logical sequence. Try to present your witness’s most vivid and important
testimony first. For example, you could ask the questions in the paragraph
above in the sequence they are written or change them around for more dramatic effect in the following way. “Please describe the serious negative effects
that air pollution can have on visibility at Haleakalā National Park. Could those
effects occur from air pollution transported on the prevailing winds from the
Maui Airport to the Park? What are the prevailing winds at the airport? Under
what conditions would those winds be likely to cause serious enough air pollution from the airport to reduce visibility at Haleakalā National Park?”
Third, don’t interrupt your witness; let her finish answering your question before asking the next question. If your witness is digressing or going into
more detail than you want, you may interrupt, but do it politely. For example,
you could say: “Excuse me Ms. ________, I’d like to interrupt for just a
moment. A minute ago you stated that ________. (Then ask your next question to get the witness back on track.)
Fourth, be aware of whether the decision-makers are following the testimony. If they look bored and testimony has been going on quite a while, you
could suggest a break or, if it is too soon for a break, ask only a few more questions on that subject and move on to another area of the witness’s testimony,
preferably one that will have an exhibit for the decision-makers to refer to. This
will help re-focus their attention. If the decision-makers look confused, chances
are your witness is not being clear. You should politely intervene. For example,
you might say, “Excuse me Mr. ______. I want to make sure that I understand
your analysis. Did you say that… ?” Don’t volunteer that you think the decision-makers are confused. If anything, make it appear that you are the one confused. For example, don’t say: “Excuse me Mr. ____ . I think the
Commissioners might need some clarification here.” Rather say something like,
“Excuse me Mr. _____. Could you please clarify something for me? Are you
saying that… ?”
Fifth, be aware of your own witness’ state of comfort. Some witnesses
may be well-practiced in appearing and giving testimony. Some may be frightened and timid. Try to develop a conversation with your witness. Keep in mind
a few prompting questions if it looks like your witness is freezing up, wandering, or mumbling.
Sixth, you can refer to your notes from time to time, but don’t appear
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to be reading from a script. A fully scripted presentation does not give enough
flexibility to explore points raised by the decision-makers. If you are permitted
or required to submit written testimony from your witness beforehand, have
your witness summarize the main points only. Don’t have witnesses read
scripted text, particularly if it is long. Verbatim reading is not an effective use
of time.
In conclusion, remember that direct examination of your witnesses is
the primary way of getting the information you believe to be important and
relevant to the decision-makers in the order and format that you want them to
hear it. Take the time to develop your questions and only deviate from them
during direct exam when necessary. The following two problems are designed
to help you develop your direct examination skills.

Direct Examination Problem #1
Let’s assume you have a choice of two witnesses to put on to address the
potential air pollution problems in Haleakala¯ National Park from the extension of
the Maui runway, one a consulting meteorologist who has written several articles
on the problem of air pollution in national parks and the other a meteorologist from
the University of Hawai‘i whose research involves modeling the dispersion of
smog from car exhaust in California and on O‘ahu. If you could only choose one,
whose testimony do you believe would be more credible? More relevant? More
memorable? Why? If you were able to use both witnesses, what type of information
would you want to elicit from each witness? What types of visual aides might you
develop to use during the direct exam? What type of documentary evidence might
you introduce through these witnesses?
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Direct Examination Problem #2
The following is a report prepared by your witness in response to a Faunal Survey
done by the petitioner’s consultant. Prepare direct examination questions to ask at the
hearing. After we go over the questions you will have the opportunity to ask the questions during a mock direct examination.
Summary of Dr. Little’s Report prepared by Dr. Bean
The petitioner hired a well-respected bird biologist, Dr. Moore, to survey the 102
acres of land in the petition area. He conducted the survey in a two day period, March
18 and 19, 2001. The purpose of the survey was to document the species and numbers
of birds that inhabit or use the petition area, as well as to assess whether the habitat is
one that could be used by any bird species on the state or federal threatened or endangered species lists.
In his report, Dr. Moore gave a general description of the site prior to describing his
survey methods and results. He and his assistant set up eleven count stations along
three transects within the project area. Counts were made for six minutes at each station twice a day, once in the early morning hours that represent the usual peak times of
bird activity and once in the evening when the nocturnal birds would likely be seen. Dr.
Moore and his assistant observed 10 species of birds, all non-native and common:
Erckel’s Francolin, chickens, spotted and zebra doves, mynas, Japanese white-eyes,
house sparrows, java sparrows, house finches, and northern cardinals.
Dr. Moore drew the following conclusions: (1) The diversity and density of bird
species was lower than expected, probably due to recent drought conditions. (2) The
habitat is not conducive to use by native bird species. (3) Based upon a previously published report, it is possible that the endangered endemic Dark-rumped petrel occasionally overflies the area in the summer and fall months. Because of this, he recommends
that external lighting planned for the development be shielded to reduce the potential
incidence of petrels colliding with external lights and man-made structures. (4) The
development will not have any significant negative impact on bird populations in the
petition area and its vicinity.
Dr. Moore admits in his report that a two-day survey is insufficient to document with
certainty all species of birds that could use the petition area. However, he believes that
the survey is sufficient because the terrain would likely only be habitable for other nonnative common species.
Dr. Moore failed to note that two other federally endangered flying species, the
Hawaiian hawk (‘io) and Hawai‘i’s only land mammal, the hoary bat, have been known
to frequent the general vicinity of the petition area. A comprehensive survey of the ‘io is
about to be finished and published by biologist David Bean. Any conclusions regarding
impacts on the ‘io should await this pending publication. Very little research has been
done on the bat; therefore it is important that more surveys be taken to determine
whether and how often it uses or inhabits the petition area prior to permitting any
development that could alter the habitat. Without more and the latest information, it is
impossible to know what impact this proposed development might have on these two
endangered species.
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CROSS-EXAMINATION
gives you the opportunity to ask questions of the
other parties’ witnesses following their direct exam. At the outset, it is important to realize that it is not always necessary to cross-examine every witness put
on by the other parties. As with your direct exam, you should have a strategy
for cross-examining the other parties’ witnesses. In developing your strategy,
first decide the importance of the testimony the witnesses will be presenting.
For example, if the witness is simply describing the development project,
generally little will be gained from cross-examining the witness on details of the
project. However, if a witness is discussing a key issue, such as the sustainable
yield of an aquifer, and you disagree with the witness’s assertions or conclusions,
you will most likely want to cross-examine the witness to point out the weaknesses in her testimony.
Second, ask yourself whether it is more helpful to present your side to
the decision-makers through cross-examining another party’s witness or through
introducing your own witness, or maybe both. If the other party’s witness is a
highly credible and reputable expert in the field of water resources, you will
have a difficult time impeaching the expert’s conclusions. However, if you can
offer your own credible and reputable expert whose conclusions differ from
your opponent’s expert, you will be able to raise doubts in the minds of the
decision-makers as to the other witness’s conclusions. On the other hand, if you
have good reason to disagree with the conclusions of their witness and you
don’t have your own expert available, cross-examination may be your only
option. When conducting such a cross-exam, try to resist efforts to show that
the witness is lying. Rather than attacking the witness’s truthfulness, try to show
that the information she presented is erroneous or incomplete or that the
conclusions she drew are not supported by the evidence.
Third, is the witness’s testimony damaging to your theory of the case?
If not, you may want to forego cross-examination in the interest of time and
efficiency (which is always at the forefront of the decision-makers’ minds!). If
the witness’s testimony is favorable to your case in whole or in part, you may
want to highlight some of the witness’s conclusions in your cross-exam so that
they are firmly implanted in the decision-makers’ minds. But remember to keep
it short and to the point!
Cross-examination
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Fourth, as with direct exam, design your cross-exam to elicit relevant
information. You can also use cross-examination to show that the witness is
biased. For example, if the Department of Transportation calls the executive
director of the Maui Hotel Association to testify in support of extending the
Maui Airport runway, you may want to ask questions designed to show that the
members of the Association stand to benefit economically if the runway is
extended. You could also question their ability to be able to draw any conclusions regarding negative environmental impacts if they don’t have any expertise
in environmental assessment.
Fifth, in conducting cross-examination, you run the risk of getting an
answer that you don’t want. Be prepared for that by knowing how you will
refute the answer either through the cross-examination or through your own
witness later on or in your final argument. Preparing your cross-examination
ahead of time and doing your best to predict what the witness will say based
upon the information you have will decrease the chances of getting answers that
hurt your case.
Cross-examination, when done well, is a critical tool to help ensure that
the decision-makers have all the relevant information and know what weight to
give it. It should be approached cautiously and used strategically to help support your position. If you can’t articulate in your mind a clear benefit to crossexamining a witness, then forego the cross-exam.
Scenes Four and Six of the video accompanying this workbook
demonstrate direct and cross examination of lay and expert witnesses.

QUALIFYING WITNESSES AS EXPERTS
When parties need to present scientific or highly technical evidence,
they try to use experts to testify to those matters. Decision-makers give more
weight to the opinions and conclusions of experts than lay persons on such subjects. Therefore, parties try to qualify as many witnesses as experts as possible.
To have your witness be considered an expert you must get the approval of the
decision-makers. The best way to accomplish this is by submitting a detailed
resume as one of your exhibits.
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Before doing so, you must decide what field of expertise you want your
witness to be qualified in. This is very important. For example, a person with a
Ph.D. in archeology may be qualified as an expert in identifying native
Hawaiian historic cultural sites and how best to evaluate and preserve them, but
may not be qualified as a cultural expert on native Hawaiian cultural practices.
A person with a Ph.D. in anthropology may be qualified in both. Or a kupuna
from an area could be an expert in native Hawaiian cultural practices even
though he has no specialized educational training. You must look closely at the
witness’s educational training, work history, and personal experiences to determine the area of expertise and whether the witness can qualify as an expert.
You should also find out whether the person has been qualified as an
expert in other hearings before the decision-making body you are in front of or
any other tribunals. As a general rule, a person who qualifies in one hearing will
be qualified in subsequent hearings in front of the same or similar boards and
commissions.
In most instances, parties identify at the pre-hearing which witnesses
they want to qualify as experts. Often times at the pre-hearing, the parties will
agree on (stipulate to) which witnesses are experts. It is best to have the parties
agree ahead of time to the qualifications of your witness as an expert because
decision-makers rarely refuse to qualify witnesses as experts when all parties are
in agreement. The pre-hearing is also the time for you to initially express your
objections to the proposed expert status of other parties’ witnesses. You will
then be offered the opportunity to give your reasons at the beginning of the
hearing when the procedural matters are being taken care of. Occasionally a
party will wait until he calls the witness to request for expert status; if so, you
would make your objection then.
Scene Five of the accompanying video demonstrates a party
qualifying witness as an expert.

Expert Qualification Problem
Read the resumes provided in Appendix F and decide what area(s) you believe
the witnesses could be qualified as an expert in and why.
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Introducing and Objecting to Evidence
In a quasi-judicial hearing, parties prove their case by putting before
the decision-makers oral and documentary (written) evidence. Documentary
evidence, which is admitted through witness testimony, consists of items such
as reports, charts, graphs, environmental assessments, newspaper articles, etc.
You need to give each document an exhibit number (see discussion in Chapter
II) and refer to it by that number when it is introduced or referred to during
the hearing. You must give copies of your documentary evidence to all of the
parties and to the decision-makers; this is usually done prior to the hearing date
so that everyone will have had the opportunity to read it before your witness
talks about it.
If possible, introduce the documentary evidence through the person
who wrote it. If not, you will need to decide which of your witnesses is best
able to testify about the information in the document and introduce it through
that witness. If the document is of a scientific or highly technical nature, it is
better to introduce it through one of your expert witnesses. Use the original
copy of the document if it is available; if not, be sure your copy is legible and
be prepared to tell the decision-makers why the original is not available.
In regular court trials, complicated rules of evidence govern what
evidence can be admitted, when, by whom, and how. Fortunately, the rules in
contested case hearings are much simpler. You need to look at the procedural
rules of the agency to find out what evidentiary objections are available. For
example, the Land Use Commission rules specify only three types of objections:
irrelevant, immaterial or unduly repetitious. For all intents and purposes, irrelevant and immaterial mean the same thing: the testimony or document, while it
may be interesting, does not relate closely enough to the issue. For example,
assume that the issue is whether a rock pile is a cultural site constructed by
native Hawaiians or a rock dump site created when land was cleared for planting sugar. A drawing that shows the sugar field and an area where the rocks
were to be piled during cultivation would be relevant. A drawing showing a
similar but essentially identical field and rock pile on another island is less likely
to be relevant. Testimony by a field hand that he and others had put rocks at
the site would be relevant. Testimony that he and others ate lunch at the site
would be irrelevant.
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Unduly repetitious means that the same or similar evidence has already
been introduced on the issue and that more evidence is not needed to prove the
point. For example, in the rock pile example above, it would be unduly repetitious to have five field hands testify that they each put rocks on the pile.
If you believe that evidence being put on by another party is irrelevant,
immaterial, or unduly repetitious, you make your objection and the grounds
for it immediately after the question is asked of the witness and before the witness answers. The presiding officer will either sustain your objection (rule in
your favor and instruct the witness not to answer) or overrule your motion and
permit the witness to answer.
Because you are making a presentation to a panel of “lay” decision-makers, you have a little more leeway and will probably be more effective if you
state your objection in plain English. For example, don’t simply say,
“Objection, relevancy!” and then wait for a ruling. Take the opportunity to say
why, thereby refocusing the decision-makers. For example: “Commissioners, it
appears as though Mr. Foreman is about to talk about the stream flow in
Waiahole. However, this case is about the stream flow in Waikane and how the
biota are affected. What bearing will the proposed testimony have on the issues
at hand?” Or, if your objection is repetitious testimony: “Objection, unduly
repetitious. Witness X, or Witness Y, has already said _____________. Is there
anything different this witness will add?” In other words, phrase your objection
in a manner that the decision-maker will silently say to himself, “Yeah, that’s
right.”
If a party objects to a question you ask, do not ask another question
until the decision-maker has ruled on the objection. You may be asked to
respond to the objection and make your argument why you think the objection
should be overruled. If a party objects to your question for any reason other
than the ones permitted in the agency’s procedural rules, you can request that
the decision-maker overrule the objection on the grounds that there is no legal
basis for the objection.
When and how often to object should be part of your strategy. But
because contested case hearings are meant to be more informal than court hearings, you should use evidentiary objections sparingly.
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CONCLUSION
Developing effective lawyering skills takes time and practice. If you
think you may be involved in a contested case hearing in the future, try to
observe one or more hearings of that agency first. Use what you have learned
through this workbook and the video to critique what and how the lawyers are
handling the case for their clients. Incorporate what you see lawyers doing well
into your own case and be sure to avoid those things that the lawyers are not
doing well. Go over your direct exam questions with your witnesses prior to
the hearing and let the witnesses help you anticipate what questions might be
asked them during cross examination. Also, have your witnesses and others
assist you in preparing cross-examination questions for other parties’ witnesses.
If you are well-prepared, it will show. As a result, you will gain more credibility with the decision-makers.
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APPENDIX A
AGENCY CONTACT INFORMATION
Department of Land and Natural Resources
1151 Punchbowl Street
Honolulu, HI 96813
(808) 587-0400
www.state.hi.us/dlnr
Commission on Water Resources Management
1151 Punchbowl Street
Honolulu, HI 96813
(808) 587-0214
www.state.hi.us/dlnr/cwrm
Land Use Commission
State Office Tower
235 Beretania Street, 4th Floor
Honolulu, HI 96813
(808) 587-3822
The LUC does not have a separate website, although it is working
on building one. You can access LUC rules through the website of the
Department of Business, Economic Development, and Tourism website at
www.state.hi.us/dbedt.
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APPENDIX B
SAMPLE OF PROPOSED FINDINGS OF
FACT/CONCLUSIONS OF LAW
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APPENDIX C
SAMPLE PETITION FOR INTERVENTION
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APPENDIX D
AGENCY RULES FOR INTERVENTION
Land Use Commission
Commission on Water Resources
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APPENDIX E
SAMPLE WITNESS AND EXHIBIT LISTS
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APPENDIX F
EXPERT WITNESS RESUMES
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Environmental Law Program
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