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1. Background





	Can countries engage in military exercises and maneuvers, including the firing of weapons, in the exclusive economic zone (EEZ) of another country?  The text of the 1982 United Nations Law of the Sea Convention� addresses this question in Article 58 (1):


	In the exclusive economic zone, all States, whether coastal or landlocked, enjoy, subject to the relevant provisions of this Convention, the freedoms referred to in article 87 of navigation and overflight and of the laying submarine cables and pipelines, and other internationally lawful uses of the sea related to these freedoms such as those associated with the operation of ships, aircraft and submarine cables and pipelines, and compatible with the other provisions of this Convention.  


Article 87 recognizes the freedom of navigation for all states in the high seas, and Article 58(1) thus confirms that this same right also exists in the exclusive economic zone, subject, however, to the qualifications found in Article 58(3): 


	In exercising their rights and performing their duties under this Convention in the exclusive economic zone, States shall have due regard to the rights and duties of the coastal State and shall comply with the laws and regulations adopted by the coastal State in accordance with the provisions of this Convention and other rules of international law in so far as they are not incompatible with this Part.


When Brazil signed the Convention on December 10, 1982, it issued a Declaration containing the following language: 


	(3)  The Brazilian Government understands that the provisions of Article 301, which prohibits “any threat or use of force against the territorial integrity or political independence of any State, or in any other manner inconsistent with the principles of international law embodied in the Charter of the United Nations,” apply, in particular, to the maritime areas under the sovereignty or the jurisdiction of the coastal State.


	(4)  The Brazilian Government understands that the provisions of the Convention do not authorize other States to carry out in the exclusive economic zone military exercises or maneuvers, in particular those that imply the use of weapons or explosives, without the consent of the coastal State.


Is Brazil’s “understanding” of the Convention correct?�  Since then similar declarations have been filed by Cape Verde,� India,� Malaysia,� Pakistan,� and Uruguay,� and sharply opposing declarations have been filed by Germany,� Italy,� the Netherlands,� and the United Kingdom.�  What is the effect of these “declarations” and “understandings”?  Article 309 of the Convention prohibits ratifying countries from filing reservations that would have the effect of opting out of any of the Convention’s obligation, but Article 310 does permit states to make declarations explaining the relationship of the Convention’s provisions to their own laws “provided that such declarations or statements do not purport to exclude or to modify the legal effect of the provisions of this Convention in their application to that State.”  


	Also relevant to the analysis of what military activities are permissible near the coasts of other countries is Article 2(4) of the United Nations Charter� which says that: “All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.”�  This limitation is reinforced by Article 88 of the Law of the Sea Convention which says that “[t]he high seas shall be reserved for peaceful purposes,” and which explicitly applies to the exclusive economic zone pursuant to Article 58(2).�  Are there some military activities in the coastal areas that would be viewed as inherently threatening?  Are there some that would threaten the marine environment and offshore resources in the exclusive economic zone, which the coastal state is obliged to protect and authorized to exploit?  Could a coastal state rightly require that it be notified prior to military maneuvers occurring in its EEZ pursuant to the overarching international-law obligation to consult with affected states prior to engaging in activities that might threaten their interests?�


	One commentator has characterized the issue of military uses in the exclusive economic zone as “[o]ne of the most difficult aspects of the work or the Third Conference on the Law of the Sea” (see [2] at 108) and another has called it “one of the most controversial issues” of the Law of the Sea Convention ([4] at 162).  When the question of military activities in the EEZ came up at a meeting in Honolulu in 1984, Tommy T.B. Koh, who had represented Singapore and served as the second and final President of the Third United Nations Conference on the Law of the Sea, analyzed this problem as follows:


	  The question of military activities in the exclusive economic zone is a very difficult one.  Bernie Oxman will remember that the status of the exclusive economic zone was one of the last questions to be wrapped up in the negotiations in Committee Two.  We finally succeeded in wrapping up this question of the status of the exclusive economic zone thanks to the personal initiative of our friend Jorge Castaneda of Mexico.  Before he became foreign minister, he was the leader of the Mexican delegation.  In 1977, I believe, Jorge Castaneda invited about 20 of us to dinner one evening.  After dinner was over, he asked that the table be cleared and said,


...[W]e have been grappling for the last three years with the question of the status of the exclusive economic zone.  I have invited you here because I believe you represent a cross section of the points of view of the Conference and you are the leaders of the Conference.  I suggest, if you all agree, that we commence informal consultations on this question.


We agreed and sat down and worked, in fact, all night long.  And we began to negotiate every night for two weeks and eventually wrapped up the issue.


	The solution in the Convention text is very complicated.  Nowhere is it clearly stated whether a third state may or may not conduct military activities in the exclusive economic zone of a coastal state.  But, it was the general understanding that the text we negotiated and agreed upon would permit such activities to be conducted.  I therefore would disagree with the statement made in Montego Bay by Brazil, in December 1982, that a third state may not conduct military activities in Brazil’s exclusive economic zone.... ([5] at 303-04).


At that same 1984 meeting, David Colson, then the Assistant Legal Adviser for Oceans and International Environmental and Scientific Affairs at the U.S. Department of State, denounced the Brazilian declaration as “frankly outrageous” and indicating “that they are not really very serious about the law that the Convention would seem to create” (see [5] at 305).   But other countries have remained conflicted about this issue, expressing the view that they made strategic sacrifices during the Convention’s negotiations in order to achieve a universally acceptable Convention, and are still uneasy about other countries’ military activities close to their coasts (see [5] at 302 (statement of Camillus Narokobi of Papua New Guinea)).  	


	During the negotiations, some countries expressed strong opposition to military activities in the exclusive economic zone, because of the threats such activities present to coastal communities and marine resources.  Delegates focused particularly on military activities that involved the use of weapons, the launching of aircraft, espionage, interference with coastal communications, and propaganda aimed at the coastal communities.  Among the nations that expressed concern were Peru, Brazil, Albania, the Khmer Republic (Cambodia), North Korea, Costa Rica, Ecuador, El Salvador, Pakistan, the Philippines, Portugal, Senegal, Somalia, and Uruguay [6].  Of particular interest from our present perspective is a statement made by the delegate of China, who said “freedom of scientific research in the past has meant espionage” and who sought clarification about what activity would be considered legitimate scientific research in the EEZ (see [6] at 347 (citing Third United Nations Conference on the Law of the Sea, 2 OR (ed Sess. Geneva)(30th mtg.) 28 (1975)).  The United States took the consistent position during these negotiations that military activities on the high seas and in the EEZ were consistent with the “peaceful purpose” requirement if they were conducted in a nonthreatening fashion in order to prepare for legitimate self-defense.�  


	One recent article asserts that the “vast weight of authority” supports the view that the language in the Law of the Sea Convention was designed to permit at least some military operations in the exclusive economic zone, but also recognizes the inherent ambiguity in the language of the text of the Law of the Sea Convention, the sharp differences of opinion that still exist regarding the proper interpretation of this language, and the need for further negotiated agreements to resolve these differences ([3] at 269-80, 296-301 and n. 133; the quoted language is at 274). Some commentators have observed that “the feeling has been expressed that many States will in the future be inclined to restrict military uses of the EEZ” ([7] at 68).


	Governing principles of international law emerge from multilateral treaties and from state practices undertaken with a sense of legal obligation which provide evidence of an international consensus that certain behavior is required.  Where the text of a governing treaty leaves certain matters ambiguous or unresolved, the subsequent practices of states become particularly important to determine the proper interpretation of the treaty’s provisions.�  One commentator has concluded that “[i]n the case of military exercises in the exclusive economic zone no prevailing orientation or trend can be inferred from present States practice” ([4] at 163-64).  The sections that follow examine actual incidents and address other fact patterns that may arise in the future in order to promote further discussion on the principles that govern military activities by one country in the EEZ of another.





2. Case Studies, Hypothetical and Real





	Early Examples.   Restrictions on military activities in coastal areas are not uncommon in times of war and international confrontation.  The 21 Western Hemisphere countries issued the Declaration of Panama at the beginning of World War II establishing “as a measure of continental self-protection” a zone of security extending up to 300 miles from shore, in which belligerents were asked to refrain from committing hostile acts ([8] at 312, citing 7 G. Hackworth, Digest of International Law 702-09 (1943)).   President Franklin Roosevelt established 17 “Maritime Control Areas” during this period, some of which included areas of high seas outside U.S. territorial waters ([8] citing numerous sources).  Chinese pilots shot down a U.S. reconnaissance plane between 20 and 50 miles from the Chinese coast in the East China Sea on August 23, 1956, killing the 16 U.S. crewmen [9].  Also in the 1950s, France seized foreign merchant ships in the Mediterranean thought to be carrying arms to the Algerian rebel movement, citing self-defense as its justification ([10] at 175).  In January 1968, North Korea captured a U.S. spy ship, the Pueblo, which was operating in international waters more than 15 miles from the coast of North Korea ([10] at 175). 


	The Falklands/Malvinas War.  After the Argentine occupation of the Falkland/Malvinas Islands in 1982, the United Kingdom declared a 200-nautical-mile military exclusion zone, banned the ships of all nations from this zone, and threatened to sink any Argentine ship in the area ([11] at 424).  The “naval establishments of several countries” viewed this claim “as a bad mistake in terms of maritime jurisdiction,” because it “strengthened the trend by which a zone 200 miles from the shore is seen to have security as well as legal implications” [12].�  Argentina responded by establishing its own 200-nautical-mile exclusion zone.  “The 1958 and 1982 Law of the Sea Conventions make no provision for any such zones, but the Falklands zones were generally respected” ([11] at 425).  Several Argentine and British vessels were sunk during this period, as well as the Liberian-flag tanker, the Amerada Hess ([8] at 314-15).�	


	Libya in the 1980s.  In 1973, Libya asserted that the Gulf of Sidra was an historic bay and thus that its waters were internal waters of Libya ([13] at 5-6).  The United States rejected this claim and asserted its right to navigate through these waters and engage in military activities in them.�  Some strategists contended that the Gulf of Sidra contained the best region in the Mediterranean to conduct missile-firing exercises because it was relatively free from ocean traffic ([14] at 66).


	On March 24, 1986, three U.S. warships entered the Gulf of Sidra, and Libya responded by firing SAM-5 missiles upon them.  For almost 24 hours, the U.S. warships launched training flights and responded to the Libyan fire with their own bombs and missiles, killing an estimated 150 Libyans [15].  The United States has continued to send its warships into this area during subsequent years.�  		


	The EP-3 Incident (April 2001).  The United States has regularly flown technologically advanced surveillance EP-3 planes along the coast of China to intercept communications and monitor coastal and offshore activities, including submarine movements, averaging about 400 such flights each year.  On April 1, 2001, two Chinese F-8 fighters flew up to greet the U.S. plane and one of them collided with an EP-3E at a location about 70 nautical miles southeast of Hainan Island, destroying the Chinese plane (and killing its pilot) and damaging the EP-3E sufficiently to require it to land at Lingshui Airport on Hainan Island in China.  China claimed that the U.S. plane turned sharply and veered into the Chinese plane [17], but the United States contended that it was the Chinese plane that flew erratically, pointing out that the propeller-driven EP-3 has little maneuverability and is much slower than the F-8.  


	China subsequently contended that the U.S. flight “violated the United Nations Convention on the Law of the Sea, which stipulates that any flight in airspace above another nation’s exclusive economic zone should respect the rights of the country concerned.  Thus the US plane’s actions posed a serious threat to the national security of China” [17].  The Chinese statement went on to say that:


	...the US military surveillance plane violated the principle of “free over-flight,” because the incident occurred by the US plane happened in airspace near China’s coastal areas and China’s exclusive economic waters.  According to the United Nations Convention on the Law of the Sea and general international law, all countries enjoy the freedom of over-flight in the exclusive economic waters of a nation.  However, the Convention and general international law stipulate at the same time that the rights of the coastal country should be considered.  The US surveillance plane’s reconnaissance acts were targeted at China in the airspace over China’s coastal area and its flight was far beyond the scope of “over-flight”, and thus abused the principle of over-flight freedom.  The US plane’s action also posed a serious threat to China’s security interests, hence it was right for the Chinese military planes to monitor the US spy plane for the sake of China’s state security.  The US plane, in violation of flight rules, caused the crash, so the US side should bear full responsibility for the incident. [17]


In this instructive statement, the Chinese spokesperson acknowledged that freedoms overflight exist over the exclusive economic zone, but also contended that these freedoms must be balanced against the security interests of coastal states.�  In another article, China’s position was explained as follows:


According to the stipulations of Article 58 of the UN Convention on Law of the Sea in addition to enjoying the freedom of flyover stipulated by the Convention, foreign aircraft should take into consideration the rights of the coastal countries, abide by the laws of the coastal countries and the rules of international law, and refrain from engaging in any activities which endangered the sovereignty, security, and national interests of the coastal countries.  Even US Scholars maintain that limited by Article 58, Section 3 of the UN Convention on Law of the Sea, the freedom of flyover in an exclusive economic zone and the freedom in international waters are different in principle. [18]  		


This article went on to explain that “US military reconnaissance airplanes have repeatedly haunted the sky over China’s coastal waters to engage in reconnaissance activities, and ignored repeated solemn representations made by the Chinese government, which is obviously a provocation against Chinese state sovereignty.  Military activities such as these are way beyond the principles of ‘freedom of flyover’ allowed by international law.” [18]


	A year after this incident, a signed article in the Chinese Army’s newspaper insisted in detail that the US surveillance flights along China’s coast constituted “a bellicose act of provocation” that threatened China’s security and must stop [19].  The article said the U.S. surveillance flights were “totally illegal,” and that although Article 58 of the Law of the Sea Convention recognized overflight rights, “foreign aircraft must show consideration for the rights of the coastal states and abide by the laws and regulations of the coastal states, and may not endanger the sovereignty, security and national interests of the coastal states.  Thus, the ‘free overflight’ of foreign aircraft over exclusive economic waters is restricted and conditional, and is not the kind of freedom of doing as one pleases as the United States said” [19].


	About this same time, U.S. Rear Admiral William Sullivan went to Shanghai to discuss these issues with the deputy chief of staff of the People’s Liberation Army navy [20].  A subsequent meeting was held in Hawaii in August 2002 [21], pursuant to the Military Maritime Consultative Agreement which China and the United States signed in 1998 to establish “rules of the road” at sea to avoid incidents.  


	In June 2002, it was reported that two Chinese F-7 interceptors flew very close to a U.S. Navy E-3 while the U.S. plane was monitoring large-scale Chinese war games involving 100,000 Chinese troops along the Chinese coast north of Taiwan [22].  Similar incidents of very close contact occurred in November and December 2002, with Chinese fighter jets coming within 300 feet of the EP-3 as it flew along the Chinese coast [23].


	The “Mystery Ship” (December 2001) [24].  On December 18, 2001, a ship that looked like a Chinese squid fishing vessel was spotted by a U.S. surveillance satellite near Amami-Oshima Island.  On December 21, the Japanese Defense Agency located the vessel and coast guard vessels then began pursuing it, but it proceeded away from Japan and crossed over the “provisional” median line between Japan’s Ryuku Islands and the Chinese mainland into the Chinese side.  After six hours of hot pursuit and after firing more than 500 rounds, four Japanese coast guard vessels finally surrounded the vessel, and, after warning shots and a gunfight utilizing another 500 rounds and shoulder-launched rockets, sank it.  All the crewmembers, thought to number 15, died.  After the ship was investigated and eventually raised in September 2002, it was determined that it had originated in North Korea and was thought to be engaged in spying [25].  Japan agreed to pay China 150 million yen in compensation for the damage and inconvenience suffered by Chinese fishers during the salvage operation [26].  


	The Israeli Seizure of a Tongan-Flag Vessel Carrying Arms for Palestine (January 2002).  Israel seized the Tongan-flagged vessel Karine-A in the Red Sea with a reported 50-80 tons of armaments apparently bound for Palestinian militants.  As a result of this and other embarrassing incidents, Tonga declared that it planned to close its maritime registry by April 2003 [27].		


	The Ship Carrying Missiles to Yemen.  On December 9, 2002, a North Korean cargo vessel, the Sosan, apparently registered in Cambodia, was forcibly stopped in the Gulf of Aden 600 miles from the coast of Yemen by two Spanish warships, who discovered Scud missiles hidden beneath sacks of cement [28].  After some confusion and high level negotiations involving Vice President Dick Cheney and Secretary of State Colin Powell talking with Yemen President Ali Abdallah Salih, the vessel was released to continue its voyage to Yemen, where it delivered the Scuds to the Yemeni government [29].  “Bush administration officials acknowledged that boarding the ship and taking charge of its cargo probably violated international law” [30]. 


	Hydrographic Mapping and the Problem of Marine Scientific Research.  The apparent confusion involving the rules governing scientific research have caused a number of serious misunderstandings during the past few years.  During the spring and summer of 2000, Japan repeatedly protested naval intelligence-gathering and maritime-survey activities undertaken by China along the coast of Japan [31].  In August, they reported 17 such incidents that had occurred in Japan’s EEZ, and expressed particular concern that scientific research had been conducted around Japan without giving prior notice ([31] citing Japan Counts 17 Cases of Chinese Activity in “Economic Waters,” Muzi Lateline News, Aug. 8, 2000, http://dailynews.muzi.com and Chinese Research Ship Found in Japan’s Economic Zone, Muzi Lateline News, July 22, 2000, http://dailynews.muzi.com).  China responded repeatedly that such activities were normal and legal ([31] citing Japan Voices Concern over Chinese Naval Activities, Kyoto News, June 20, 2000).  During their summit meeting on October 13, 2000, Chinese Premier Zhu Rongji and Japan’s Prime Minister Yoshiro Mori agreed to establish a framework for mutual prior notification of marine research activities in their respective EEZs, and such an agreement was reached in February 2001 ([31] citing Ministry of Foreign Affairs of Japan, Overview and Evaluation of Visit to Japan by Premier Zhu Rongji of the People’s Republic of China, Oct. 17, 2000).	


	 On March 24, 2001, one week before the EP-3 incident described above, a Chinese frigate came within 100 meters of the U.S. Navy’s unarmed hydrographic survey vessel Bowditch collecting data in the Yellow Sea and forced it to stop operating in China’s EEZ and depart ([3] at 294, citing John Leicester, Chinese Chase US Ship; Jet Crash Part of Spy Game, Herald Sun, April 4, 2001, at 32).  That same month, India also protested the Bowditch’s activity, after it was detected 30 nautical miles from India’s Nicobar Island, and in January 2001 India protested the surveying activities of the British vessel HMS Scott 190 nautical miles from Diu and near Porbadnar ([3] at 294, citing Indian Government Considering Allowing 100% FDI in Power Trade, Asia Pulse, March 2, 2001, 2001 WL 2759655).  The Indian Defense Minister George Fernandes explained that “India has protested to the governments of the United States and Britain that their warships were conducting unauthorized operations in our exclusive economic zone” ([3] at 294). 


	When the Bowditch returned to the Chinese EEZ in September 2002, Chinese ships and planes harassed the vessel and China lodged a formal diplomatic protest over the incident [32, 33].  Then, in December 2002, China announced that it had enacted a new law explicitly requiring Chinese approval of all survey and mapping activities in China’s exclusive economic zone, and stating that unapproved ocean-survey activity will be subject to fines and confiscation of equipment and data [32].


	The position of the United States and other maritime states has been that military intelligence-gathering activities and military hydrographic surveys are distinct from marine scientific research and are not restricted by the provisions of the Law of the Sea Convention ([34] and [35] at 425-26, 448-49).  According to this view, military intelligence gathering is different, because it is not related to resource exploitation� and also would not normally be published or disseminated, as scientific research usually is.  A hydrographic survey is the mapping of the sea floor in order to facilitate navigational safety, particularly for submarines ([35] at 426), and it is usually (but not always) available to other countries and to the general public.  Intelligence-gathering activities can, of course, take many forms, and activities that involve “drilling into the continental shelf, the use of explosives, or the introduction of harmful substances into the marine environment” ([35] at 426) would certainly implicate concerns of the coastal state and should require its consent.


	Article 240(a) of the Law of the Sea Convention states clearly that “marine scientific research shall be conducted exclusively for peaceful purposes” and this limitation is expressed again in Article 246(3).  Some commentators have suggested that at least some research-related activities may be impermissible because of this restriction, such as “the implanting of devices of surveillance such as those monitoring the exit of submarines from ports, as well as devices which are capable of rendering ineffective the defenses of the coastal State” ([7] at 68).  “Surely, the coastal State under Article 88 and Article 211 would be justified in prohibiting a military activity which caused ecological harm” ([7] at 68].  Because scientific research can, and frequently does, involve investigations of economically-valuable resources, research vessels present a similar threat to coastal countries as the threat posed by fishing vessels, and, therefore, “it has to be expected...that the treatment of research of fishing vessels has to be more restrictive than that of other vessels transiting the EEZ” ([7] at 84).


	Scientific research of the marine environment can, of course, be undertaken by planes as well as by ships.  Planes have the right of overflight over the EEZ, but if they are gathering information regarding the resources of the waters below, the coastal state must have some power to challenge the plane and investigate its activities.�		


	“Other Internationally Lawful Uses of the Sea Related to these Freedoms.”  Article 58(1) contains the seemingly innocuous phrase giving maritime states the right to engage in “other internationally lawful uses of the sea related to these freedoms [of navigation and overflight], such as those associated with the operations of ships [and] aircraft.”  These words apparently contain much hidden meaning in “UNCLOSish”� and have been described as “superabundant and mysterious” ([4] at 165).   Although the sentence in Article 58(1) goes on to say that such uses must be “compatible with the other provisions of this Convention,” some authors have asserted that this phrase allows warships to engage in virtually unlimited activities in the EEZ of other countries [34, 36].  Other authors contend that warships must act with due regard for the interests of the coastal state, as Article 58(3) states explicitly, “that the limitations of military uses in the exclusive economic zone are greater than those applied to similar activities carried out in the high seas,” and that a coastal state could “demand that a warship abandon the exclusive economic zone” if it failed to respect coastal state concerns ([2] at 111). 


	Missile Testing Into or Over Another Country’s EEZ.  “Do the rocket and missile tests that fall in the exclusive economic zone of another country constitute an exercise of the freedom of overflight or another lawful use?  Although one author [37] seems to respond affirmatively, in the case of the South Pacific the People’s Republic of China gave clear explanations for this type of testing and did not repeat them.” ([2] at 111).


	Engaging in any live-fire military exercises creates dangers and requires the establishment of a warning or exclusionary zone to protect others using the affected ocean area [38].  The U.S. Navy has defended the establishment of such zones in appropriate situations:


Temporary reasonable use of areas of the high seas for military purposes has been accepted as coming within the concept of the right of self-preservation of a nation and within customary international law practice....It must be concluded, therefore, that designation of temporary zones of “use” as “warning areas” is legal where done in a reasonable manner.  ([38] at 164)


But certainly these zones have the least legitimacy when declared in the EEZ of another country, because they will inevitably interfere with that country’s efforts to protect and exploit its marine resources.


	Launching Weapons and Planes in the EEZs of Other Countries.  Warships transiting through an EEZ of another country will continue the normal training procedures that are constantly underway on such ships, and certain naval maneuvers, including even the occasional launching of a plane from an aircraft carrier or the takeoff of a helicopter from other warships, would appear to be permissible, so long as they are conducted in a nonthreatening manner and in a fashion “compatible with other provisions of this Convention.”�  Some commentators would go much farther, by focusing on the language discussed above allowing “other internationally lawful uses of the sea related to these freedoms, such as those associated with the operation of ships,” and would argue that anything a warship can do anywhere, it can also do in the EEZ of another state, including missile launching and weapons testing.  Others contend that this conclusion would distort the concept of the EEZ as a unique legal creation carefully balancing rights and interests.  Professor Scovazzi has said, for instance, that: “It would be...difficult to sustain that an extended test of weapons, such as launching torpedoes and firing artillery or the covert laying of arms within an exclusive economic zone, are to be included among the uses associated with the operation of ships, aircraft and submarine cables” ([4] at 167).


	Protecting a Sealane.  Suppose a warship of one nation was simply sitting in the EEZ of another nation in order to protect commercial ships utilizing an important sealane.  Would the warship be exercising the “freedom of navigation” recognized in Article 58(1), or a “lawful use...associated with the operation of ships”?  ([7]] at 85).  Would the semi-permanent stationing of such a ship for such military purposes be showing “due regard to the rights and duties of the coastal State”?


	Military Activities Interfering with Fishing Efforts.  “[U]nexpected military exercises can prevent fishing activities in areas where licenses had been granted by the coastal State.”  ([4] at 164). In such a situation, which activity takes precedence?  In this, as in other disputes considered in this section, Article 59 says that no presumptive priority exists and the dispute must be resolved equitably “taking into account the respective importance of the interests involved to the parties as well as to the international community as a whole.”  In other words, efforts should be made to reconcile the conflict activities somehow, and, if that becomes impossible, to favor the activity that is more important to the conflicting parties and the world community.  Professor Scovazzi has concluded that if the military activity involves “operations with weapons, the balance of interests established by Article 59 would in most cases play in favor of the coastal State.  While the latter could easily put forward its right and responsibility to ensure the management of the resources and the protection of the marine environment, the other State would be asked to explain why the operations with weapons have to be conducted precisely within that particular exclusive economic zone, and not on the high seas or within its own exclusive economic zone.”  ([4] at 167).  Even military commentators concur with this general analysis: “[W]hile a naval exercise is permissible in the EEZ, it must not significantly interfere with coastal State fishing activities in the area.  Balancing the rights of the coastal State and the maritime State would likely require the exercise to shift elsewhere.  Similarly, warships in international waters must comply with international law governing pollution.”  [39]�


	Other Permitted Activities in the EEZs of Other States.  Article 58(2) permits maritime countries to engage in permissible high seas activities in the EEZs of other states “in so far as they are not incompatible with this Part.”  This would appear to authorize  – and even require in some instances – maritime countries “to engage in a series of non-economic activities” in the EEZs of other states, “such as assistance and rescue of persons and ships, repression of piracy, suppression of illicit trade in narcotic drugs and psychotropic substances, suppression of unauthorized broadcasting, visit of ships, hot pursuit.”  ([4] at 165).


	The full implications of these possibilities require considerable study and analysis.  Can, for instance, a governmental vessel exercising the right of hot pursuit cross a third country’s EEZ to pursue the offending vessel?  What if it is necessary to cross this third-country EEZ in order to enter into the offender’s territorial sea?


	Can countries around the world descend upon a particular EEZ to police it for drug trafficking?  Suppose the adjacent country has a drug policy different from the one prevailing in most of the world?  The question whether outside maritime powers can enforce rules against drug trafficking against their own ships or against ships flying flags of other countries in the EEZs of other countries has been hotly disputed in recent years ([11] at 170-71).  		


	Do Any Special Rules or Limitations Apply in Semi-Enclosed Seas?  Military maneuvers by maritime states may be particularly threatening and inappropriate in crowded semi-enclosed seas that are entirely within the EEZs of the neighboring countries, such as the Black Sea, the Sea of Ohhotsk, the Persian Gulf, the Red Sea, the Aegean and Adriatic Seas, and, indeed, the Mediterranean Sea as a whole.  Under Article 123 of the Convention, the countries bordering on such seas have a special responsibility to cooperate and manage their resources, and this responsibility may require imposing limits on military activities that interfere with resource preservation and exploitation.  





3.  Is the Law of the Sea Convention Applicable in Times of War?  





	The question of the Convention’s applicability in times of military conflict remains unresolved.  Does the Convention apply in its entirety?  Does it apply, but with modifications as deemed necessary to accommodate the conflict?   Do some provisions still apply, while others are in abeyance?  What meaning would Articles 88 and 301 have if they can be swept aside when armed conflict erupts?  The United States apparently accepted the right of Iran to search U.S.-flag vessels on the high seas for contraband during the Iran-Iraq war, and the United States, in turn, declared a five-mile “moving bubble” identification zone around its warships in the Persian Gulf requiring aircraft and vessels to identify themselves before entering this bubble [40].� 


	Some commentators have written that the Law of the Sea Convention was designed “to regulate the uses of the seas in time of peace” ([11] at 421), implying that it may not be applicable in times of war.  Others have observed more cautiously that the 1958 Convention on the High Seas was clear in applying only to peacetime situations, and that “[t]he same notion might apply to the 1982 Convention where the application during times of armed conflict is not clearly articulated” ([40] at 374].  Another commentator has suggested that these questions may be of only academic importance, because “the maritime powers would hardly accept restrictions on their wartime military activities.”	Perhaps the most sensible summary was offered in 1986 by Professor R.P. Anand, who said at a meeting in Honolulu that “there is no doubt that the law of the sea, which has been codified for times of peace, is bound to be modified during armed conflicts.  These rules have been modified during previous wars, particularly in light of the more fundamental rules such as the right of self defense.”  ([13] at 378).





4. Air Defense Identification Zones (ADIZ)





	The United States established an Air Defense Identification Zone (ADIZ) extending 300 miles from the coasts of the United States in September 1950, which it still maintains, but with varying widths – the ADIZ on the East Coast now extends, for instance, to 200 nautical miles ([39] at 137) – and Canada has a similar requirement.   Aircraft seeking to enter into U.S. or Canadian territory are required to identify themselves and provide their destinations.  These zones were originally designed to provide coastal protection, by identifying all planes about an hour before they would reach the coast.  Although these zones do not directly restrict overflight, planes that do not provide the required identification face the possibility of being escorted to a military base or being shot down.


	Other countries have other types of military warning zones of different widths.  China established a military warning zone in the 1950s that extended up to 50 miles off its coast ([8] at 313).  North Korea has claimed such a zone extending 50 nautical miles from its coast and Myanmar (Burma), India, and Vietnam have such zones extending 24 nautical miles from their coasts.  In the 1970s, South Korea established a zone extending 150 miles into the East Sea (Sea of Japan) and 100 miles into the West (Yellow) Sea.�  In 1983, Nicaragua declared a 25-mile security zone applicable to ships and planes, requiring advance permission prior to entry. ([8] at 313, citing Washington Post, Oct. 24, 1983, at 1, col. 4).


	The status of these zones under international law has always been uncertain and controversial.  The United States has argued that they do not interfere with free navigation and overflight, because they only apply to aircraft that seek to cross over U.S. land territory, and would not apply to an aircraft flying along the U.S. coast without any intention of entering the United States.  One commentator defended the establishment of these zones by analogizing them to previous claims by coastal countries to continental shelves and contiguous zones, and ultimately by relying  on the doctrine of necessity [41].  Another commentator has concluded that the practice of establishing air defense identification zones “does not seem to have a significant support in the international community” ([2] at 120, citing [37] at 518-19; [42]).   Even the United States does not recognize the legitimacy of ADIZs established by other countries if they require “identification by aircraft that are merely transiting the zone without seeking entry to national airspace” [43].  Other U.S. commentators have observed that even though planes merely passing through the ADIZ (and not entering national territory) need not abide by the identification requirement, “[a]s a matter of comity and safety, however, most usually do” ([39] at 137-38).





5. Restrictions on Navigational Freedoms Based on the Cargo Being Transported





	Countries have recognized recently the legitimacy of regulating and restricting coastal navigation in relation to the cargo being transported.  The Law of the Sea Convention recognizes the necessity to establish special regulations for “[N]uclear-powered ships and ships carrying nuclear or other inherently dangerous or noxious substances” in Articles 22 and 23 [44].  After the oil spill caused by the break up of the tanker Prestige in November 2002, Spain and France  decreed that all single-hulled oil tankers more than 15 years old passing through their exclusive economic zones will be subject to being stopped and inspected, and that those ships found to be not seaworthy will be prohibited completely from their EEZs [45].  Earlier, France had banned vessels over 1,600 tons from coming within seven nautical miles of the coast around Cherbourg and Brest, to protect the fragile coastal environment [46].   Many other recent examples can be cited to illustrate that the recognition and protection of coastal resources can justify restrictions on navigational freedoms.  





6.  Conclusions





	Commentators have observed that: “While territorial integrity may require the containment of the EEZ’s military uses, international security may require a certain military use of the sea.  It is the balance between these contradictory realities which international law must achieve with regard to the EEZ’s use for peaceful purposes.”  ([7] at 69).  Although navigational and overflight rights clearly exist in the EEZ, they must be balanced against the resource interests of the coastal state.  “[T]he coastal State has the right to demand that there be no interference in its economic utilization of that [exclusive economic] zone.”  ([2] at 114).  Even the United States recognized the primacy of the resource interests in its 1983 EEZ Proclamation, which said that these freedoms are to be enjoyed “[w]ithout prejudice to the sovereign rights and jurisdiction of the United States,”� and Professor Oxman has recognized that military maneuvers in the EEZ will not be permissible if they prevent the lawful enjoyment of natural resources by the coastal state [34].


	In light of the creation and acceptance of the EEZ and the recognition of coastal state resource rights, “further limitations on the said freedoms [of navigation and overflight] must be accepted ([7] at 84).  These limitations are both “of a political nature” related to the security concerns of coastal states and “are derived from economic rights” stemming from coastal state sovereignty over the resources of the EEZ ([2] at 120).		


	Article 59 explains that conflicts between coastal and maritime states regarding activities in the EEZ are to be resolved “on the basis of equity and in the light of all the relevant circumstances, taking into account the respective importance of the interests involved to the parties as well as to the international community as a whole.”  Article 31 makes it clear that countries are liable for the harms caused by their warships that are inconsistent with the requirements of the Convention.  But, regrettably, these disputes will generally not be resolvable through the dispute resolution procedures established in the Convention, because Article 298(1)(b) allows countries to exempt “disputes concerning military activities” from these procedures ([2] at 135-36). 


	These disputes must, therefore, be addressed and resolved through the sometimes chaotic and unruly process whereby countries assert and defend their positions through state practices, followed by protests by disagreeing countries, and then eventually by the give and take of diplomatic negotiations.  Sooner or later a consensus will emerge through this disorderly process.  Already many sailors, pilots, and fishers have died as nations assert their positions and jockey to put forward their views.  It is to be hoped that violent conflicts can be kept to a minimum during the remainder of this law-making process.  
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�United Nations Convention on the Law of the Sea, Dec. 10, 1982, U.N. A/CONF.62/122, 1982, reprinted in The Law of the Sea:  Official Text of the United Nations Convention on the Law of the Sea with Annexes and Index, UN Sales No. E.83.V.5, 1983 and  21 I.L.M. 1261,  1982.


� In November 1990, a Brazilian judge ordered a U.S. submarine out of Brazil’s EEZ, ruling that it posed environmental danger because it was nuclear powered.  [1]


� When Cape Verde ratified the Convention in 1997, it reaffirmed the declaration it had filed earlier upon signing the Convention: “In the exclusive economic zone, the enjoyment of the freedoms of international communication, in conformity with its definition and with other relevant provisions of the Convention, excludes any non-peaceful use without the consent of the coastal State, such as exercises with weapons or other activities which may affect the rights or interests of the said States; and it also excludes the threat or use of force against the territorial integrity, political independence, peace or security of the coastal State.”


� India issued this declaration in 1995: “The Government of the Republic of India understands that the provisions of the Convention do not authorize other States to carry out in the exclusive economic zone and on the continental shelf military exercises or maneuvers, in particular those involving the use of weapons or explosives without the consent of the coastal State.”


� Malaysia’s 1996 declaration is substantially the same as India’s.


� Pakistan’s 1997 declaration is also substantially the same as India’s.


� Uruguay’s 1992 declaration is substantially the same as that of Cape Verde, supra note 3.  Peru is also on record as opposing any “military exercises or maneuvers, particularly if the use of arms or explosives are involved” in the exclusive economic zone.  See [2] at 115 (citing Juan Miguel Bakula, El Mar en America Latina: una Propuesta de Paz (Lima, 1986)).  Likewise, Iran prohibited “foreign military activities and practices” within its EEZ in legislation enacted in 1993.  [3](citing Act on the Marine Areas of the Islamic Republic of Iran in the Persian Gulf and Oman Sea (May 2, 1993), reprinted in U.N. Law of the Sea Bulletin No. 24 at 10-15).


� When Germany ratified the Convention in 1994, it filed the following declaration:  “According to the Convention, the coastal State does not enjoy residual rights in the exclusive economic zone.  In particular, the rights and jurisdiction of the coastal States in such zone do not include the right to obtain notification of military exercises or maneuvers or to authorize them.”  


� When Italy ratified the Convention in 1995, it filed a declaration to that filed by Germany. 


� When it ratified the Law of the Sea Convention on June 28, 1996, the Netherlands filed a Declaration that included the following paragraph:


Military exercises in the Exclusive Economic Zone


The Convention does not authorize the coastal state to prohibit military exercises in its EEZ.  The rights of the coastal state in its EEZ are listed in Article 56 of the Convention, and no such authority is given to the coastal state.  In the EEZ all states enjoy the freedoms of navigation and overflight, subject to the relevant provisions of the Convention. NILOS Newsletter No. 14, at 5 (June 1997). 


� The United Kingdom’s 1997 declaration says that it considers declarations “which purport to require consent for exercises or maneuvers (including weapons exercises)” in the exclusive economic zone or continental shelf to be “not in conformity with articles 309 and 310" which govern reservations and declarations.


� Charter of the United Nations, June 26, 1945, 59 Stat. 1031, T.S. No. 993, 3 Bevans 1153.  


� Article 103 of the U.N. Charter says that if a country’s obligations under the U.N. Charter are inconsistent with its obligations under any other treaty, the “obligations under the present Charter shall prevail.” 


� Also relevant is Article 301 of the Law of the Sea Convention, supra note 1, which says that: “In exercising their rights and performing their duties under this Convention, State Parties shall refrain from any threat or use of force against the territorial integrity or political independence of any State, or in any other manner inconsistent with principles of international law embodied in the Charter of the United Nations.”


� The duty to consult is a seminal principle of international law found, for instance, in Principle 19 of the Rio Declaration on Environment and Development, June 14, 1992, U.N. Doc. A/CONF.151/5/Rev.1 (1992), 31 I.L.M. 874 (1992), which says: “States shall provide prior and timely notification and relevant information to potentially affected States on Activities that may have a significant adverse transboundary environmental effect and shall consult with those States at an early stage and in good faith.”  See also Lac Lanoux Arbitration, 24 I.L.R. 101 (1957)(requiring France to consult in good faith with Spain over riparian rights); MOX Plant Case (Ireland v. United Kingdom), Int’l Tribunal for the Law of the Sea (Dec. 2001)(requiring the United Kingdom to consult in good faith with Ireland over the pollution issues created by the Sellafield nuclear reprocessing plant, including the exchange of information about the risks, monitoring the emissions and their effect on the marine environment of the Irish Sea, and working together to reduce these risks).  


� See, e.g., [6] (quoting U.S. delegate T. Vincent Learson who said “[t]he term ‘peaceful purposes’ did not, of course, preclude military activities generally.  The United States had consistently held that the conduct of military activities for peaceful purposes was in full accord with the Charter of the United Nations and with principles of international law.”  Third United Nations Conference on the Law of the Sea.  5 OR (4th Sess. New York)(67th mtg.) 62 (1976)).


� See, e.g., Vienna Convention on the Law of Treaties, May 23, 1969, U.N. Doc. A/CONF. 39/27, art. 31(3)(b), recognizing the importance of “any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation.”


� Captain Harvey Dalton analyzed the Falklands exclusionary zones as follows:  


In the Falklands conflict, a temporary military exclusion zone became a total exclusion zone.  Narrowly read, the conventions state that interference with high seas transit and overflight violates international law.  To me, that is a narrow way of looking at international law.  I think you have to look at the right of self defense and the rights that belligerents have to conduct other operations on the high seas. Their obligation to constrain the conflict and avoid drawing in neutrals are also important.





Harvey Dalton, Comments on National Security Concerns, in International Navigation: Rocks and Shoals Ahead? 373, 375 (Jon M. Van Dyke, Lewis M. Alexander, and Joseph R. Morgan eds. 1988).





� See Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428 (1989). 


� In August 1979, the United States had announced plans to challenge other nations’ jurisdictional claims that restrict navigation, because “rights which are not consistently maintained will ultimately be lost.”  [14](citing N.Y. Times, Aug. 10, 1979, at 1, col. 3).


� A somewhat similar incident occurred in May 1987, when the Soviet Union denounced the entrance of the U.S. nuclear-powered cruiser Arkansas when it entered Avacha Bay near Petropavlovsk, site of an important Soviet naval base on the Kamchatka Peninsula adjacent to the Bering Sea.  The United States defended the action as “normal operations in the Northwest Pacific”  [16].


� China’s law on the EEZ and territorial sea, promulgated on June 26, 1998, also says that all countries have the freedom of navigation and overflight regarding China’s EEZ, provided they observe international law and China’s laws and regulations.  


� See, e.g.,  Law of the Sea Convention, supra note 1, art. 246(5)(b)(permitting coastal states to disallow scientific research that involves drilling into the continental shelf or harming the marine environment).


� “[I]t would be imprudent to expect a coastal State not to enquire about the overflight of an aircraft which might be engaged in the exploration of its EEZ resources.”   [7] at 80.   


� Professor Scovazzi has used this term to distinguish between the Law of the Sea Convention’s code words and regular English.   [4] at 165.


� Law of the Sea Convention, supra note 1, art. 58(1).  


� A similar analysis is found in [3] at 279: “The ability of maritime powers to engage in naval activities is therefore not unqualified.  The effect upon coastal State claims and interests – that is, upon natural resources and the environment – must be considered before deciding upon the nature and scope of a naval operation in a foreign EEZ.” 


� Churchill and Lowe, [11] at 425, have said that: “It seems unlikely that moving zones will be accepted or tolerated by the international community as readily as fixed exclusion zones have been.”


� For information about the zones established by North and South Korea, see Choon-ho Park, The 50-Mile Military Boundary Zone of North Korea, 72 American  Journal of International Law 1978; 72: 866-75.


� President Reagan’s EEZ Proclamation, Proclamation No. 5030, 48 Fed. Reg. 10,605 (1983).








