
R v Thornton1

An HIV-positive man was convicted of common
nuisance for donating blood. He testified that he
hoped that removing some of his contaminated
blood would reduce the likelihood of developing
AIDS, and he believed that his infected blood
would be detected by the Red Cross screening
system. The court concluded he had endangered
the health of “the public,” and convicted, with a
sentence of 15 months’ imprisonment. Both the
Ontario Court of Appeal and the Supreme Court
of Canada upheld the conviction.

R v Wentzell 2

The accused had unprotected sex on roughly 40
occasions with one woman without disclosing his
HIV infection. She was later diagnosed
HIV-positive. Wentzell pleaded guilty to crimi-
nal negligence causing bodily harm. The court
agreed he had shown “wanton and reckless disre-
gard” for the complainant’s life, and sentenced
him to three years in prison.

R v Lee3

Lee had tested HIV-negative previously but sus-
pected he might be infected. In 1990, he had
unprotected sex with a woman who was aware of
his history of having sex and sharing needles with
a mutual friend, a gay injection drug user. The
woman continued to test HIV-negative over a
year after having had sex with him. Lee was
charged with aggravated assault for having en-
gaged in unprotected sex without telling the
complainant he was HIV-positive. The court ac-
quitted Lee, noting that he only suspected that he
might be HIV-infected and that, despite Lee’s
failure to disclose his HIV infection, the com-
plainant had given legally valid consent to the
sexual activity.

R v Summer 4

Over the course of two years, Summer had unpro-
tected sex with several partners without
disclosing his HIV infection. He pleaded guilty to
a charge of common nuisance for having “endan-
gered the lives and health of the public,” and was
sentenced to one year in prison and three years’
probation. His appeal of the sentence was
dismissed.
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There have been at least 24 cases to date in Canada in which

criminal charges have been laid against an HIV-positive person for

transmitting HIV or exposing another person to the risk of

infection. This info sheet provides a brief summary of these cases.
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Anonymous woman in BC

In December 1991, an HIV-positive woman was
charged with two counts of aggravated sexual as-
sault after allegedly having unprotected sex with
two men. This is the only case to date in Canada
where charges have been laid against an
HIV-positive woman for having unprotected sex.
The outcome of the case is unknown.

R v Mercer5

Mercer had unprotected sex with two women
without disclosing his HIV infection. Both
women later tested HIV-positive. He pleaded
guilty to two charges of criminal negligence
causing bodily harm and was sentenced to 27
months’ imprisonment. The Newfoundland
Court of Appeal increased the sentence to 11
years’ imprisonment. The Supreme Court of
Canada refused leave to appeal.

R v Kreider6

The accused had unprotected sex with his partner
on three occasions before disclosing his
HIV-positive status. She continued to test
HIV-negative and subsequently had protected
sex with him. He pleaded guilty to common nui-
sance and was sentenced to one year in prison.

R v Ssenyonga7

The accused had unprotected sex with several
women without disclosing his HIV infection. He
was charged with four different offences with re-
spect to each of three women who later tested
HIV-positive. The charges of common nuisance
were dismissed on the ground that having sex
with specific individuals did not endanger the
safety or health of “the public.” Charges of ad-
ministering a noxious thing were dismissed
because of insufficient evidence that he could
have foreseen the “substantial certainty” of trans-
mitting HIV by having unprotected sex. The
judge acquitted Ssenyonga on the charges of ag-
gravated sexual assault, finding the complainants
had given legally valid consent to the sexual ac-
tivity in question, even though he had not
disclosed his HIV-positive status. Only the
charges of criminal negligence causing bodily
harm remained outstanding. Ssenyonga died be-
fore the trial judge could deliver his judgment; no
verdict was rendered.
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R v Lesieur8

The accused, an HIV-positive inmate, assaulted
prison guards trying to restrain him, smearing his
blood on cuts on one guard’s arm and biting an-
other guard, while stating he would infect them
with HIV. He was acquitted on the charge of at-
tempted murder, but convicted on other charges of
assault and uttering threats, and sentenced to four
years’ imprisonment.

R v McKenzie9

An HIV-positive man was charged with at-
tempted murder for deliberately cutting his finger
before engaging in a fistfight outside a bar. Medi-
cal testimony estimated the risk of HIV
transmission to the other combatant to be 0.3% at
most. He was convicted and sentenced to three
years in prison.

R v Michel 10

The accused was charged with aggravated sexual
assault for allegedly having sexually assaulted a
woman while knowing he was HIV-positive. He
was convicted of simple sexual assault and sen-
tenced to five years’ imprisonment.

R v Taylor11

An HIV-positive man was charged with at-
tempted murder and aggravated assault for biting
a police officer following his arrest for drunk
driving. He was acquitted on the attempted mur-
der charge, as the Crown could not prove any
intent to kill beyond a reasonable doubt. How-
ever, he was convicted on the assault charge and
sentenced to 10 months in prison.

R v Trudeau12

An HIV-positive woman was charged with utter-
ing death threats and aggravated assault after
stabbing another woman with a syringe possibly
containing HIV-contaminated fluid, after the lat-
ter refused to supply her with drugs. Upon
pleading guilty, she was sentenced to 30 months’
imprisonment.

R v Tremblay13

An HIV-positive man smeared his blood on a
teenage girl’s cuts and told her she would die. She
was not infected. He was convicted of assault
causing bodily harm, but as there was no medical
evidence proving that HIV could be transmitted
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by smearing blood, he was acquitted on charges
of attempted murder and uttering death threats.

R v Napora14

The accused had unprotected anal sex with two
other men without disclosing his HIV-positive
status. He was acquitted on two counts of com-
mon nuisance, since the evidence established that
his partner could have already been infected. The
trial judge noted that “the criminalization of con-
sensual, but unprotected, high risk sexual activity
may well have a negative effect on the HIV test-
ing program.”

R v Tan15

Tan was charged with aggravated assault and ad-
ministering a noxious thing for allegedly
del iberate ly inject ing her lover with
HIV-contaminated blood. She was acquitted be-
cause there was insufficient evidence to show
either that she had injected him at all, or that her
conduct had been the source of the complainant’s
HIV infection, given his past sexual and injection
drug use practices.

R v Winn16

An HIV-positive man was convicted of aggra-
vated assault for having endangered the life of his
victim in the course of the assault, which included
beatings and ejaculation in her mouth, vagina,
and onto an open facial wound caused by him.
His HIV infection was treated as a factor aggra-
vating the seriousness of the assault. He was
sentenced to 12 years’ imprisonment; this was
upheld on appeal.

R v Bonar17

An HIV-positive man died in 1996 before his trial
on charges of aggravated assault and criminal
negligence causing bodily harm for “knowingly
infecting a woman with HIV.”

R v Thissen18

An HIV-positive transgendered sex worker was
charged with aggravated assault for biting an un-
dercover police officer during a scuffle when he
tried to arrest her, allegedly for propositioning
him on the street. She pleaded guilty to the
charge, meaning the Crown was not required to
prove that her bite to the officer’s hand could “en-
danger [his] life.” She was sentenced to two years

less a day in prison. A term of her additional
three-year probation was a prohibition on engag-
ing in unprotected sex (even after disclosing her
HIV-positive status to a partner). The sentence
was upheld on appeal.

Anonymous Montréal man

A gay man was charged with common nuisance,
criminal negligence causing bodily harm, aggra-
vated assault, and sexual assault after his
ex-partner complained to police that he had con-
tracted HIV through unprotected sex with the
accused. The complainant alleged that his ac-
cused ex-partner had not disclosed his HIV status.
The accused pleaded not guilty in May 1996, and
was reported as being close to death.

Anonymous man in Gatineau19

A newspaper reported that an HIV-positive man
was charged in November 1997 with criminal
negligence and aggravated sexual assault for al-
legedly having had unprotected sexual
intercourse with his partner between 1993 and
1997, without disclosing his status.

R v Mitchell 20

An Ontario trial court ruled that an HIV-positive
woman had committed aggravated assault for
biting a police officer (drawing blood), thereby
“endangering her life.” The court also found the
accused not criminally responsible on account of
mental disorder, but because the accused posed “a
significant threat to the safety of the public,” or-
dered that she be detained in a mental health
facility. This order is subject to future review.

R v Cuerrier21

The accused was charged with two counts of ag-
gravated assault for having unprotected sex with
two women without disclosing his HIV infection.
He was acquitted on both counts in January 1995
(on a motion for a directed verdict of acquittal).
The BC Court of Appeal upheld this decision,
agreeing that the two complainants had given
valid consent to the sexual activity. The Crown
appealed further. In September 1998 the Supreme
Court of Canada, in the first case considering
criminal liability for exposing another to the risk
of HIV infection to reach the country’s highest
court, ruled that it could be an assault under Cana-
dian law to engage in sex without disclosing HIV
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infection if this created a “significant risk of seri-
ous bodily harm,” and ordered a new trial. The
Court may have left open for decision in future
cases the possibility that taking precautions (eg,
safer sex) might reduce the risk of harm enough
so that there would not be a duty to disclose HIV
infection to a partner. However, this is not clear.
Future court cases may answer this question.

R v Hollihan22

At a preliminary inquiry, a Newfoundland pro-
vincial court ruled that a man accused of having
unprotected sex with a woman without disclosing
his HIV-positive status would stand trial on the
charge of common nuisance. In the Ssenyonga
case (see above), an Ontario court ruled that the
health of “the public” was not endangered by an
HIV-positive man who had unprotected sex with
three specific women. The Newfoundland court
rejected this conclusion, saying that “specific in-
dividuals are members of the public and it matters
not whether deliberate unprotected sex is had
with one, one thousand, or one million members.”
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