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If health care practitioners and insti-
tutions became familiar with legal
options available to survivors of
domestic violence, they could better
facilitate their patients’ access to
potentially life-saving recourses. Such
options include calling the police and
obtaining civil protection orders and
bringing custody, divorce, and support
actions. Provider awareness of legal
obligations and other legal considera-
tions that arise when handling domes-
tic violence cases is important for
patient care and the practice of good
risk management. Examples of such
issues include domestic violence proto-
col requirements, documentation of
abuse, and repercussions of mandatory
reporting laws. Health care providers
should work in collaboration with
community domestic violence pro-
grams in educating staff on issues per-
taining to domestic violence and in
crafting policies that promote patient
safety and autonomy.

Physicians and other health care
providers are often the first or only
outside contact for many survivors of
domestic violence. They are therefore in
a unique position to offer crucial support
and information to these patients. The
clinician’s role in caring for battered
women includes screening for abuse,
providing supportive care, addressing
patient safety, and discussing with the
patient her available options. (This paper
often refers to “battered women,” since
nearly 95% of domestic violence victims
are women. Domestic violence can also
occur against men and in homosexual as
well as heterosexual relationships.) Ideally,
the provider can become a patient advo-
cate, facilitating the patient’s access to
information and resources and empower-
ing her to take steps that may enhance
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her safety. Important to providers’ abili-
ties to perform these roles is familiarity
with legal measures available to survivors
and legal considerations that arise when
handling domestic violence cases. This
article provides an overview of legal
issues in the hope of enabling providers
to direct their battered patients to legal
recourses, better coordinate with com-
munity domestic violence programs, and
be more active in their patients’ ongoing
care. Awareness of legal considerations
can also facilitate the participation of
providers in the creation of public policy
that is more responsive to the needs of
battered patients.

This article first addresses some of the
legal remedies and protections available
to survivors of domestic violence that
health care providers might discuss with
their battered patients. These include
criminal justice intervention, civil protec-
tion orders, child custody and visitation
orders, divorce and support actions,
immigration remedies, and other legal
options, such as domestic tort and civil
rights actions. Health care institutions
should have information regarding such
recourses and updated legal referrals read-
ily available to the provider and patient.

Second, it highlights some legal con-
siderations for health practitioners and
institutions. These include compliance
with domestic violence protocol and
education requirements, thorough med-
ical record documentation, awareness of
the ramifications of mandatory reporting
laws for patient care, the problem of
insurance discrimination against battered
women, and the duty to warn a third
party about a perpetrator-patient’s
threats against her.

Legal Remedies For Battered Women
A number of legal remedies are available
to survivors of domestic violence. As laws
vary significantly from state to state, the
information provided below should be
used as a general guide. Providers may
obtain more detailed information on
laws and policies in their jurisdictions
from community domestic violence

programs.

Criminal Justice Intervention. Most
battered patients are victims of crimes.
Such crimes may include assault, battery,
stalking, sexual assault, rape, marital
rape, threats, harassment, kidnapping,
destruction of property, forcible entry of
a residence, assault with a weapon, and
specific “domestic violence” or “spouse
abuse” crimes. Providers should explain
to their patients that what happened to
them may be against state laws and may
carry criminal penalties. The patient
could seek redress through the criminal
justice system.

The nature and extent of follow-up
that occurs when a victim calls the police
depends on local and state laws, policies,
and practices. For instance, some states
mandate, while others only authorize,
police to arrest perpetrators when they
believe that a crime involving domestic
violence has occurred.! Prosecution poli-
cies differ in the extent to which they
take into account survivors” wishes
regarding whether or not to prosecute.
Attitudes of individual police officers,
prosecutors, and judges significantly
affect how seriously a case is treated.

The more the survivor understands
her rights and role in the criminal justice
process and is informed about how to
navigate the system, the better off she
will be. For instance, when calling the
police for a domestic violence incident, a
battered woman may be able to demand
that the police write a report or make a
private person’s arrest. She may have the
right to receive information regarding
protection orders, shelter, transportation,
and the criminal process, or assistance
in acquiring medical aid. Police may
be required to remain at a domestic vio-
lence scene until the survivor’s safety is
secured.! Similarly, the survivor has
rights at other stages of the process: she
may be able to request that the criminal
court order the batterer to stay away
from her, that she receive victim restitu-
tion, or that she be notified upon a bat-
terer’s release from jail.

The consequences of being unin-
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formed about the criminal justice process
may be substantial. For instance, it may
be that if, after calling the police, the
survivor does not follow up by going to
the police station or contacting the pros-
ecutor’s office, nothing will become of
the case. Additionally, if the perpetrator
is arrested, he may simply be given a
citation and released, or may be taken
into custody briefly and released, only to
seek retaliation against the victim.

As the health care setting may be the
survivor’s first outside source of help, the
availability of basic information on her
rights when navigating the criminal jus-
tice system can significantly enhance her
well-being. Health facilities may be able
to obtain information sheets on calling
the police from local domestic violence
programs and make them available to
providers and patients. Providers might
advise the battered patient to use the
time the perpetrator is in custody to
quickly gather her children and impor-
tant belongings, find a safe place to stay,
and take other safety precautions. Providers
should also encourage the patient who
wants criminal justice intervention to
contact a domestic violence or victim
witness assistance program. Advocates
can furnish the survivor with important
information regarding her rights and
role in the criminal justice process and
support her throughout that process.

Civil Protection Orders. Civil protec-
tion orders are available to battered
women in every state and the District
of Columbia. The types of orders vary
and may include: restraining the defen-
dant from further violence; evicting the
perpetrator from the household; ordering
the perpetrator to stay away from or not
to contact the victim; awarding child
custody, visitation, or support; ordering
the defendant to attend batterer’s coun-
seling; and prohibiting the perpetrator
from possessing weapons. Statutes may
permit monetary compensation to the
survivor for such things as replacement
of destroyed property, relocation expenses,
lost wages, and medical bills or other
expenses incurred as a result of domestic
violence injuries.!

States codes vary as to who is eligible
to obtain a protection order and the
process for applying. States may allow
only current or former spouses to peti-
tion for such orders, or may enable same
and opposite sex intimate partners or

cohabitants, relatives, and others to apply.
To obtain a protection order, one usually
files a petition with the court requesting
a temporary protection order without
notice to the other party. The petitioner
usually must prove that there is reason-
able cause to believe that she is in danger
of being abused or threatened with abuse
by the respondent. Subsequently, a full
hearing after notice to the respondent is
set, at which time a more permanent
order is requested. The duration of this
order varies, but in the majority of states
lasts for six months to one year. Many
states offer a means to petition for tem-
porary or emergency protection orders in
the evenings or on weekends.!

In most states, violation of a protection
order is a misdemeanor crime. A viola-
tion may also subject the perpetrator to
contempt of court. Police are mandated
in some states and authorized in others
to make an arrest without a warrant if
they have probable cause to believe a vio-
lation has occurred.! The protected per-
son should keep a copy of the restraining
order with her at all times and other
copies at her residence, work, or other
locations she frequents. It is also impor-
tant that she send a copy to the local
police department so they will have it in
their registry for verification purposes.

Do protection orders help? A national
survey of domestic violence organizations
suggests that police and prosecutors
respond ineffectively to protection order,
violations and that violators are infre-
quently sent to jail by judges.” Yet other
studies show that the existence of protec-
tion orders increases police responsive-
ness to the requests of battered women
for assistance, and that most perpetrators
restrained by protection orders do not
recidivate while the order is in effect.!
The provider may best serve the battered
patient by informing her of the option
of and process for obtaining a protection
order while trusting her judgment about
whether an order will be a help or a
hindrance. Survivors usually know best
whether the batterer will respect a court
order, ignore it, or even retaliate. Those
who do obtain protection orders should
be advised to take precautions to enhance
their safety rather than to rely solely on
the order for protection.

Child Custody and Visitation Orders.
Court orders clearly delineating custody
and visitation arrangements can be criti-

cal to the safety of the survivor and her
children. Abusers often use the children
as a means of gaining access to or con-
trolling their former partners, and orders
may limit their ability to do so. If an
abusive father takes a child from the
mother, the police will likely tell the
mother that they cannot bring her child
back until they see a court order declar-
ing that she has custody. Visitation
orders may be crafted to allow for no
contact between the parents; transfer of a
child may be arranged through a third
party or visitation supervised through a
court-ordered program. Visitation may
also be denied to the perpetrator or con-
ditioned on his attendance at a batterer’s
treatment program. If a patient has an
order that calls for continuing contact
between the parents or one that is lack-
ing in specificity and clarity, it may put
her and the children at increased risk of
violence.* Providers should advise sur-
vivors who have children to seek legal
consultation regarding custody and visi-
tation orders. Most state laws recognize
the detrimental effects of domestic vio-
lence on children and require courts to
consider domestic violence when making
custody and visitation determinations.
Some state laws create a presumption
that it is not in the best interests of the
child to award custody to the batterer or
to allow joint custody in domestic vio-
lence cases.* Pediatricians and family
practitioners, in particular, might be pre-
pared to write letters for their patients’
use in custody cases, noting such things
as the extent of the violence and its
impact on the child’s health.

Divorce and Support Actions. Health
facility referral lists should include orga-
nizations that offer assistance in obtain-
ing child and spousal support and
divorces. Awards of child and spousal
support and orders that distribute the
marital property may be very useful for
battered women who are struggling to
provide for themselves and their children
apart from the batterer. Legal separation
and annulment are options that may be
of particular interest to battered women
who are married and do not favor
divorce for religious or other reasons.

Immigration Remedies. Immigrant
battered women often face severe obsta-
cles in attempting to leave their abusive
partners or pursue legal remedies. It is
not uncommon for a batterer to use his
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wife’s immigration status as a means of
exerting power over her.’ For instance, a
batterer who is a US citizen or permanent
resident may threaten his undocumented
partner that he will report her to the
immigration authorities or will not peti-
tion for her legal status if she leaves him
or seeks legal redress. Due to her status
and possible language barriers, the immi-
grant woman may encounter significant
obstacles to access to benefits programs;
social, legal, and health services; and
other recourses that may help her live
independently of the batterer.>

Fortunately, there are now specific legal
recourses available that enable immigrant
battered women to apply for their per-
manent legal status without having to
rely on a coercive partner. A battered
woman who has conditional status may
be able to obtain a waiver of the require-
ment that the spouses file a joint petition
for her permanent residency. Under the
federal Violence Against Women Act,
an undocumented battered woman may
be able to apply for a suspension of
deportation or self-petition for perma-
nent residency rather than depend on
the batterer to petition for her.” Health
care providers who encounter battered
patients who are confronting immigra-
tion difficulties should refer them to
domestic violence and immigration
assistance organizations for information
about potential recourses.

Other Legal Options. There are a few
less commonly used options that may
prove beneficial in particular situations.
Survivors may be able to sue perpetrators
under civil law tort actions such as inten-
tional or negligent infliction of emotional
distress, false imprisonment, trespass to
land or personal property, and invasion
of privacy.* In certain instances battered
women may seek redress under state anti-
bias violence statutes’ or bring federal
civil rights actions under the Violence
Against Women Act,!® on the theory that
they are victims of gender-based crimes.

Know Your Community

Providers who are knowledgeable about
domestic violence resources in their com-
munities can best guide the battered
patient through her options. Examples
of legal assistance that might be available
include: legal aid programs providing
free legal services to low-income people,
legal adjuncts of shelters or other domes-

tic violence agencies, legal clinics provid-
ing guidance to battered women repre-
senting themselves in protection order or
divorce actions, bar association referral
services, criminal justice advocacy units,
and immigration assistance organizations.

Health care facilities should have
updated referral lists, brochures, and
information on legal resources readily
available. Such information might include
whether programs provide multilingual
and multicultural services and whether
they address the needs of gay and lesbian
survivors of domestic violence. Good
sources for information are local domes-
tic violence programs and state domestic
violence coalitions.

The goal of delivering effective care to
battered patients will be furthered with
the development of partnerships between
health institutions and domestic violence
programs. Domestic violence experts in
the community can educate staff on legal
recourses and assist in developing out-
reach and referral materials. There exist
excellent models of collaboration between
health facilities and domestic violence
programs to provide advocacy and inter-
vention within the health care setting.
(Information on model programs is
available through Family Violence Pre-
vention Fund’s Health Resource Center
on Domestic Violence, 1-800-313-1310.)
Given the limitations of legal remedies
and the comprehensive support systems
that battered women may require, such
advocacy and intervention becomes all
the more critical.

Other Legal Issues in

Caring for the Abused Patient

Health care providers and institutions
should be aware of their legal obligations
with respect to domestic violence, as well
as other legal issues that may arise in the
context of the provider-patient relation-
ship.

Protocol and Education Requirements.
Health practitioners and institutions may
be subject to requirements regarding
domestic violence education and protocol
development. The standards of the Joint
Commission on Accreditation of Health-
care Organizations require policies and
practices for identification and assessment
of abuse victims, documentation and
handling of evidentiary material, patient
consent, and education for providers.'"?
Some states mandate domestic violence

protocol development for health care
institutions or have laws regarding
domestic violence training for health
practitioners or in professional schools."?
Laws concerning rape and sexual assault
protocols and education'® may also apply
in cases of partner abuse. Federal legisla-
tion that would give federal funding
preference to medical, nursing, and other
professional schools that require training
in domestic violence is pending."

As a general rule, it is wise for institu-
tions to have in place domestic violence
practices and policies for identification,
assessment, documentation, referral, and
staff education. Providers who routinely
inquire about domestic violence, help
battered patients assess their safety, coun-
sel patients on available options, docu-
ment the abuse, and provide appropriate
referrals are not only delivering critical
care to patients, but are practicing good
risk management.'®!

Documentation of Abuse. Thorough
documentation of abuse in the medical
record is not only important for the
patient’s ongoing care but also may con-
siderably affect the outcome of a legal
case. Battered women are at times unsuc-
cessful in their legal efforts due to their
inability to prove that the violence took
place. Often there are no witnesses, and
there may be no police reports, as sur-
vivors may be too frightened to call the
police or the police may have failed to
write a report. Medical record documen-
tation may therefore be the only evidence
of abuse aside from the survivor’s per-
sonal testimony. Documentation may
assist in the criminal prosecution of per-
petrators and may help a battered woman
in her petition for a protection order. It
may be used in custody cases to show
that it is not in the child’s best interest
to live with a violent parent. Medical
records may provide the requisite proof
an immigrant battered woman needs to
obtain relief from the requirement that
she rely on the batterer to petition for
her legal status.

Helpful tips for documentation include:
documenting descriptions of the injuries
and the violence, including, if possible,
the date and location of the incidents;
noting the name and relationship of the
alleged perpetrator; using the patient’s
own words, where appropriate, rather
than provider interpretations of the inci-
dents (ie, “my boyfriend punched me in
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the eye” rather than “patient sustained
blow to right orbit”); maintaining two
body maps, one for new and one for old
wounds; noting any history and pattern
of physical, sexual, and/or psychological
abuse; describing inconsistencies between
possible causes and explanations of
injuries if abuse is suspected but the
patient has not confirmed it; and record-
ing opinions corroborating abuse, such
as “trauma consistent with being struck
from behind with a baseball bat.”

Photographs can be extremely valuable
as evidence. All battered patients with
visible injuries should be offered the
option of being photographed; their
written consent should be obtained first.
Color film should be used, and Polaroid
cameras are preferable since photographs
can be attached to the record immediate-
ly. Photographs should be clearly marked
with the patient’s name, identifying data,
name of photographer and others pre-
sent, and the date and time. Evidence
such as torn or bloody clothing or
weapons should also be recorded, care-
fully preserved and clearly identified.!®

Many battered women are also sur-
vivors of sexual assault or rape. In fact,
spousal rape is often more violent and
repetitive than other types of rape and
less commonly reported.” Proper collec-
tion of physical evidence, thorough docu-
mentation, and compliance with forensic
protocols are essential to ensure that evi-
dence is available for criminal proceed-
ings. Guidelines regarding how to con-
duct physical and forensic examinations
and collect forensic specimens are reviewed
elsewhere.!” Consent must be obtained
before conducting such examinations.

If not recorded with care, documenta-
tion may be misinterpreted or improper-
ly used against a patient in a legal case.
For instance, a mental health diagnosis
without an indication of the impact of
abuse on the patient’s condition can
result in harmful consequences. Battered
women have lost custody to violent fathers
in part because the fathers used such
information to assert that the mothers
were too unstable to be given custody.?
Rather than simply note “psychiatric
referral,” it may be preferable to add “to
deal with trauma from being abused for
ten years.” Documentation should be
precise and not contain extraneous infor-
mation; including such statements as “It
was my fault he hit me because ...” is

unnecessary and potentially detrimental.
Excessively detailed histories may result
in discrepancies with police reports and
thus adversely affect legal proceedings.”

Practitioners may, on rare occasions,
be called to testify about the contents of
records or statements made. They may
be requested to give expert testimony or
an opinion on the cause of the patient’s
injuries. It is in the patient’s best inter-
ests for practitioners to thoroughly pre-
pare for such testimony with the patient’s
attorney.'® Provider-patient testimonial
privileges may prevent practitioners from
divulging confidential information or
opinions acquired in their interaction
with the patient without that patient’s
permission. The scope of laws regarding
confidentiality and testimonial privileges
vary from state to state and exceptions
may apply.2!?2

Mandatory Reporting. Forty-five states
and the District of Columbia have laws
that, to varying extents, may require
health practitioners to report cases of
domestic violence to a governmental
agency. Most states require reporting
when a patient has an injury that appears
to have been caused by a weapon. States
may also mandate reporting of injuries
due to crimes, or violent or nonacciden-
tal acts. A few states have mandatory
reporting laws that specifically address
reporting where domestic violence is sus-
pected. State laws vary as to which prac-
titioners are mandated reporters and as
to the degree of knowledge or suspicion
that triggers the obligation to report.
With few exceptions, reports are made to
a criminal justice agency. Most states
impose penalties for failure to report and
provide practitioners with immunity
from liability when making reports in
good faith. A more thorough review of
these statutes and a listing of their cita-
tions is published elsewhere.? In addi-
tion, providers may have obligations
under child, elder, and vulnerable adult
abuse reporting laws.

Providers may also have duties under
common law. Though there appear to be
no state appellate court cases in which a
provider was prosecuted or sued for fail-
ure to report domestic violence, providers
have been held liable for failure to diag-
nose and report child abuse, both under
the state’s reporting law and under theo-
ries of negligence. Providers may also be

held liable for breaching confidentiality

or privacy by reporting where not required
by law.?

Mandatory reporting of domestic vio-
lence may fail to protect survivors, and it
creates ethical dilemmas for providers
when patients do not want their cases
reported. Reporting may put abused
patients at risk of retaliation by perpetra-
tors; it may deter them from telling
providers about the abuse or from seek-
ing care at all. Providers who rationalize
that if they report the problem it will be
taken care of, may abdicate responsibility
for ongoing care. Additionally, if there is
no effective response to reports of abuse,
mandatory reporting may create false
expectations, decrease patient trust in the
provider, and diminish patient safety.?

Although in some cases reporting
may?® lead to increased protection for the
patient, in others it may jeopardize her
health and safety. If the patient does not
want state involvement, it is ethically
questionable to override her objections
on the grounds that it is in her best
interests. According to the ethical guide-
line of respecting patient autonomy,
competent, informed adults should
retain the power to act in accordance
with their values, goals, and life plans.
Practitioners should respect a survivor’s
assessment of what steps may or may not
enhance her safety. Mandatory reporting
may in fact revictimize battered women,
and may also interfere with provider-
patient confidentiality, undermining
patient trust and limiting her candor
with the provider.?

If patient needs are to be met, the
experiences and perspectives of battered
patients and their providers must inform
public policy debates regarding manda-
tory reporting laws. In the meantime,
health practitioners and institutions
should strive to minimize harm to the
abused patient under current laws. Most
importantly, clinicians and institutions
need to provide ongoing, supportive
care and help battered patients assess
their safety and available options. Practi-
tioners should learn how local authorities
respond to reports of abuse. They should
discuss with the patient their legal oblig-
ations to report, explain follow-up proce-
dures that may ensue, and address the
risk of retaliation and possible need for
shelter or protection orders. The provider
should advocate on behalf of the patient
with the authorities about the preferable
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way to respond and strive to maximize the
patient’s input regarding future action.?

The connection between partner abuse
and the well-being of children often pre-
sents difficult questions for the provider.
Should a practitioner who suspects that a
patient’s child is also being abused by the
perpetrator report to a child protection
agency? If a provider whose patient is a
child sees that the child’s mother has a
black eye, what should the provider do?
Whether one is mandated to report in
such instances depends on the parame-
ters of state law. However, it is impor-
tant to be aware of potential conse-
quences of reporting. Child protective
service workers may not be educated
about adult domestic violence. Punitive
state measures such as taking the child
from the mother’s care for her failure to
protect her child may abound. Such
measures do not always address the
source of the problem—the perpetrator
of the violence—and may be harmful to
the mother and child.?** Clinicians in
such cases might go beyond simply filing
reports. They might consider consulting
with their ethics committee, risk man-
agement and battered women’s advocates
on how to enhance the child’s safety,
facilitate the mother’s safety and empow-
erment, and mitigate the potentiality of
inappropriate state interventions.

Insurance Discrimination. Some
insurance companies are denying health,
life, disability, and other types of cover-
age to patients who are or have been vic-
tims of abuse (New York Times. May 12,
1994:A9). Such policies are discrimina-
tory in treating battered women differ-
ently from other crime victims and per-
petuate the myth that the victim chooses
to be abused. They also may result in
deterring survivors from seeking health
care. Challenges to such insurance dis-
crimination are underway, and state and
federal legislation to prohibit these prac-
tices has been enacted or is pending.2¢?
Health providers would benefit their
patients by joining with policy makers,
survivors and their advocates in combat-
ing insurance policies that undermine
the effectiveness of treatment.

Duty to Warn. Health care practitioners
should be aware of duty to warn require-
ments that may apply when they have a
patient who may be a perpetrator of
domestic violence. Many states recognize
a legal duty that practitioners have toward

third parties whom they suspect may be
harmed by their patients. When a patient
indicates an attempt to harm his partner,
the provider may be required to breach
confidentiality and warn the partner or
police of the potential danger.'® As state
statutes and case law in this area vary,
providers might inquire about the rele-
vant laws in their jurisdictions.

Conclusion

In gaining familiarity with options for
survivors and developing institutional
procedures and practices relating to
domestic violence, practitioners and
institutions should turn to the expertise
of domestic violence programs in their
communities. They should also work in
collaboration with survivors and their
advocates to craft public policies that
promote the safety and autonomy of
survivors of domestic violence. In this
way, providers will go a long way toward
becoming essential partners and advocates
in the care of their battered patients.
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