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UNITED PUBLIC WORKERS, AFSCME, LOCAL 646, AFL-CIO,
Complainant-Appellee/Cross-Appellant,

VS .

MUFI HANNEMAN, Mayor, City and County of Honolulu;
KENNETH NAKAMATSU, Director, Department of
Human Resources, City and County of Honolulu;
and FRANK DOYLE, Refuse Collection and Disposail
pivision Chief, Department of Environmental Services,
City and County of Honolulu,
Respondents-Appellants/Cross-Appellees,

and

HAWAI‘I LABOR RELATIONS BOARD; BRIAN K. NAKAMURA,
Chairperson; CHESTER C. KUNITAKE and KATHLEEN
RACUYA-MARKRICH, Board Members,
Agency-Appellees/Cross-Appellees.

NO. 25442

APPEAL FROM THE FIRST CIRCUIT COURT
(CIV. NO. 02-1-0929)

JANUARY 28, 2005

MOON, C.J., LEVINSON, NAKAYAMA, ACCBA, and DUFFY, JJ.)}

OPINION OF THE COURT BY MOON, C.dJ.

Respondents-appellants/cross-appellees Mufi Hanneman,

Mayor of the City and County of Honolulu; Kenneth Nakamatsu,

Director of the Department of Human Resources for the City and
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County of Honolulu; and Frank Doyle, Refuse Collection and
Disposal Division Chief ¢f the Department of Environmental
Services for the City and County of Honolulu' [collectively, the
cityl, appeal from the first circuit court’s October 4, 2002
final judgment, affirming agency-appellee/cross-appellee the
Hawai‘i Labor Relations Board’s (HLRR) Decision No. 433
[hereinafter, HLRB’'s order].? On appeal, the City argues that
the circuit court erred in failing to overturn the HLRB’s order
because the HLRB (1) committed an error of law in concluding that
employee transfers are subject to collective bargaining under
Hawai‘i Revised Statutes (HRS) § 89-9(a}) and (2) misapplied the
terms of an addendum to complainant-appellee/cross-appellant
United Public Workers, AFSCME, Local 646, AFL-CIO’s (UPHW)?
collective bargaining agreement (CBA) with the City. Inasmuch as
the first issue is dispositive of this appeal, we do not address
the City’s second contention.

For the following reasons, we reverse the October 4,
2002 “judgment.

I. BACKGROUND
Briefly stated, the instant case arises from a dispute

between the City and UPW regarding the City’s proposal to

B Pursuant to Hawai‘i Rules of Appellate Procedure Rule 43 (c)
{2004), Mufi Hanneman and Kenneth Nakamatsu were substituted as parties to the
instant appeal.

2 Judgment was entered by the Honorable Sabrina $. McKenna.

3 We note that UPW dismissed its cross appeal with prejudice via
stipulation filed on March 4, 2003.

.
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unilaterally transfer ten manual refuse collection workers from
its Pearl City baseyard to the Honolulu baseyard due to a
workforce deficiency in Honolulu and a surplus of collectors in
Pearl City. UPW complained to the HLRB, asserting that the City
committed a prohibited practice by failing to negotiate the
transfers. The HLRB agreed, ruling that the City’s transfer of
workers wag subject to collective bargaining.

A, Factual Background

1. Manual Refuse Collection in the City and County of
Honolulu: “Uku Pau”

Prior to the 1990s, all refuse collection in the City
and County of Honoclulu was performed manually through what is
referred to as the “uku pau” system. Under the uku pau system,
“sz certain gquantum of work is determined and designated as the
equivalent of an 8-hour day’s work, which can be completed at the
will and pace of each work crew.” 1In other words, alil refuse
crews worked at their own pace, were free to leave when their
zssignments were completed, and were not subject to the eight-
hour work day applicable to other civil servants.

In 1973, the City and UPW codified the policies for the
uku pau system in a written task work agreement (TWA) entitled
wpolicies and Procedures on Task Work for Refuse Collection.”
Section 11 of the TWA sets forth the “route policy” for the uku

pau system and states in pertinent part:
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. The home collecticon and delivery to designated
disposal sites of not more than 24,000 lbs. of refuse on the
first day pickup of a route by each refuse collection crew
shall be recognized as the work standard or task day, and
shall be the basis on which routes shall be aligned under

existing operations.

H. There will be no lavoffs, transfers out of vards
or Division, or change in pav status as a resulilt of
initiating thig route pelicy; however, subsegquent changesg
may be made pursuant to applicable rules and policieg. [*]

(Emphasis added.) In 1989 and thereafter, the City agreed to
expressly incorporate the TWA into the CBA under section 51.04.
2. Automated Refuse Collecticn

In the 1990&, the City proposed an automated refuse
collection system (ARCS) in an effort to modernize refuse
cperations on O'ahu. As a result, on July 1, 1991, the City and
UPW entered into a memorandum of agreement (MOA) in which.they
agreed to test and evaluate the ARCS through a one-year
demonstration project, which was to expire on June 30, 1992.
Under the MOA, ARCS trucks -- each operated by a single employee
as opposed to the standard three -- would service various areas
throughout Leeward Oahu. On May 19, 1993, the project was
extended by agreement to expire on June 30, 1994.° Because of
the cencern that use of ARCS trucks might result in laycffs, the
parties agreed that there would be no reduction in refuse
collecticn staff as a result of continuing the ARCS project.

However, the parties also specified in the MOA that, “[slhould

4 No changes to the TWA were made between 1573 and the date of this
appeal .

5 The record is unclear whether the demonstration project continued
between June 30, 1%%2 and May 18, 1833.
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the need for reassignment or transfer of existing staff occur,
such reasgignment or transfer shall be determined on the basgis of
seniority.”®
On June 16, 1994, the City and UPW entered into another
MOA, converting two routes in the ARCS demonstration project into
a permanent operation. This MOA embodied the first phase of the
conversion from manual to automated refuse collection. After six
subsequent phases, automated refuse collection was fully
implemented on Oahu.

3. The City‘s Proposals for Employee Transfers

As a result of the completed conversion, some of the

réfuse baseyards had more manual collectors on staff than
necessary. As a result, the City proposed an island-wide master
pcol system in which excess manual cecllectors from overstaffed
baseyards would be temporarily placed, on a weekly basis, at
baseyards experiencing staff shortages. Negotiaticns over the

City’s proposal took place sporadically throughout 2000, but a

final agreement was never reached.

6 The only transfers to be made since 1973 are those at issue in
this case.

-5
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On August 16, 2001, the City gave UPW notice of its
intent to unilaterally transfer thirteen manual collectors from
the overstaffed Pearl City baseyard to the understaffed baseyard
in Honolulu.? Pursuant to the CBA, the transfer proposal was
comprised of the employees with the least seniority in the Pearl
City baseyard. Although the City offered to consult with UPW
over this proposal under HRS § 85-9{c) (Supp. 2000),% UPW refused
to meet, contending that the proposal requiredrmandatory
pargaining under HRS § 89-9(a) (Supp. 2000).° On September 26,
2001, the City withdrew its master poocl proposal in light of its
intent to alleviate the deficiency in the Honolulu baseyard
through unilateral transfers, rather than a negotiated master
poollagreement.

B.  Procedural Background

On September 26, 2001, UPW filed its first amended
complaint?® with the HLRB, alleging that, inasmuch as the City
failed to negotiate over the transfer proposal, the City

committed a prohibited practice in violation of HRS

7 The City later amended its transfer proposal con October 2%, 2001
by reducing the number of tyansfers from thirteen to ten. The City also
identified each Pearl City employee to be transferred by name and position
number and specified the positions that these emplovees would assume at the
Honolulu baseyard. Pursuant to section 16.01(a) of UPW's CBA, the City noted
that each employee would have his seniority transferred with him.

8 HRS § 89-9(c) states in pertinent part: “{A]lll matters affecting
employee relations . . . shall be subject to consultation with the exclusive
representatives of the employees concerned.”

B HRS § 89-9(a) is quoted in section III, infra.

e UPW's original complaint was filed on February 5, 2001.

-ty —
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g5 89-13(a) (1), (5), (7) and (8) (1993) by, inter alia,

wilfully (1) violating section 1.05 of the CBAYZ and (2) refusing
to bargain in good faith over the mandatory subjects of
collective bargaining prescribed by HRS § .89-9(a). The City

responded, inter alia, that it did not commit a prchibited

practice because the transfer proposal was not subject to
negotiations under HRS § 89-9(d).

On March 15, 2002, the HLRB issued Decision No. 433,
in which it identified the dispositive issue as whether the
city’'s proposed transfer was prohibited by statute or the CBA.

The HLRB ruled:

CONCLUSIONS OF LAW

1. This Board has jurisdiction over this complaint under
HRS §§ 89-5(b) and 89-14.
2. HRS § 89-13(a) (8) provides that it is a prohibited

practice fer an employer tO violate the terms of the
collective bargaining agreement.

a HRS § 89-13(a) provides in pertinent part:

It shall be a prohibited practice for a public
employer or its designated representative wilfully to:

{1) Interfere, restrain, Or coerce any employee in
the exercise of any right guaranteed under this
chapter;

(5} Refuse to bargain collectively in good faith

with the exclusive representative as required in
section 89-9;

{7) Refuse or fail to comply with any provision of
this chapter;

(8) Violate the terms of a collective bargaining
agreement{.] .

& Section 1.05 of the CBA provides in pertinent part, “No changes 1in
wages, hours or other conditions of work contained herein may be made except
by mutual consent.” UPW contended that the transfer proposal constituted a
uynilateral change in wconditions of work.”

-7 -
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3. Based on the record, the Board concludes that the
Employer violated Section 1.05 of the Unit 01
agreement and Subsection 11-H of the [TWA] by its
unilateral decision to transfer ten manual refuse
collection workers from the Pearl City baseyard to the
Honolulu baseyard. The Employer thereby violated HRS
§ 85-13(a) (8).

4. In determining whether the proposed transfer of the
employees at issue is an exercise of management
rights, the Board applied a balancing test to
determine whether interference with management rights
precludes negotiations on matters affecting working
conditions. The Board concludes that the Employer’s
transfer of refuse workers is likely to have a
substantial impact on the terms and conditions of
employment for employees subject to the [TWA] and the
consequent disruption of senicority at both baseyards
is likely to have a deleterious effect upon the
exercise of bargained-for rights which are seniority-
based. The Board cannot find that the management
right to transfer supercedes the rights contained in
the bargaining agreement.

CRA vol. 4 at 14469.

On April 15, 2002, the City appealed the HLRB's order
to the circuit court pursuant to HRS § 91-14 (19%83). On Octocber
4, 2002, the circuit court entered its final judgment and order
affirming the decision of the HLRB. On October 31, 2002, the
City timely filed its notice of appeal to this court.

II. STANDARDS OF REVIEW

A, Review of an Adgency Decision

Review of a decision made by the circuit court upon
its review of an agency'’'s decision is a secondary
appeal. The standard of review is one in which this
court must determine whether the circuit court was
right or wrong in its decision, applying the standards
set forth in HRS § 91-14{g) {{1993)] to the agency’'s
decision.
HRS § 91-14, entitled “Judiciazl review of contested cases,”
provides in relevant part:
{g) Upon review of the record the court may affirm the
decision of the agency or remand the case with instructions
for further proceedings; or it may reverse or modify the
decision and order if the substantial rights of the
petitioners may have been prejudiced because the
administrative findings, conclusions, decisions, or orders
are:
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{1) In vioclation of constitutional or
statutory provisions; or

(2) In excess of the statutory authority
or jurisdiction of the agency; Or

(3} Made upon unlawful procedure; or

{4) Affected by other error of law; or

{5) Clearly erroneous in view of the

reliable, probative, and substantial
evidence on the whole record; or

(6} Arbitrary, or capricious, or
characterized by abuse of discretion
or clearly unwarranted exercise of

discretion.
[Ulnder HRS § 91-14{g). conciusions of law are reviewable
under subsections (1), (2), and (4); guestions regarding

procedural defects under subsection (3); findings of fact
under subsection (5); and an agency’s exercise of discretion
under subsection (&) .

paul’s Elec. Serv., Inc. v. Befitel, 104 Hawai‘i 412, 416, 91

p.3d 494, 498 (2004) (citations and quotation marks omitted).

wpursuant to HRS § 91-14(g), an agency’'s conclusions of law are

reviewed de novo.” Id. at 420, 91 P.3d at 502 (citing Camara V.
Agsalud, 67 Haw. 212, 216, 685 P.2d 784, 787 (1984)) .

B. Statutory Interpretation

Questions of statutory interpretation are gquestions of law
to be reviewed de novo under the right/wrong standard.
our statutory construction is guided by the following

well established principles: '

our foremost obligation is to ascertain and give

effect to the intention of the legislature,

which is to be obtained primarily from the

language contained in the statute itself. And

we must read statutory language in the context

of the entire statute and construe it in a

manner consistent with its purpose.

When there is doubt, doubleness of

meaning, or indistinctiveness or uncertainty of an

expression used in a statute, an ambiguity

exists. .
In construing an ambiguous statute, “[tlhe
meaning of the ambiguous words may be sought by
examining the context, with which the ambiguous
words, phrases, and sentences may be compared,
in order to ascertain their true meaning.”
Moreover, the courts may resort to extrinsic
aids in determining legislative intent. One
avenue is the use of legislative history as an
interpretive tool.
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This court may also consider “[tlhe reason and spirit
of the law, and the cause which Iinduced the
legislature to enact it . . . to discover its true
meaning.”

Guth v. Freeland, 96 Hawai'i 147, 145-50, 28 P.3d 982, 984-85"

(2001) (citations omitted) (ellipsis points in original).
III. DISCUSSICN

On appeal, the City contends, inter alia, that the

circuit court erred in affirming the HLRB’'s order inasmuch as the
HLRR committed an error of law in concluding that the City’'s
transfer proposal was subject to collective bargaining under HRS
§ 89-9(a}. The City argues that its proposed transfer is
excluded from collective bargaining as a management right under
the plain language of HRS § 89-9(d). Thus, this court must
determine whether the City’s proposed transfer is subject to
collective bargaining under HRS § 89-5(a) or excluded from
collective bargaining under HRS § 8%9-9(d).

HRS § 85-9 provides in pertinent part:

{a) The emplover and the exclusive representative shall
meet at reasonable times . . . and shall negotiate in good

faith with respect to wages, hours . . . and other terms and

conditiong of emplovment which are subiect to negotiations

under this chapter and which are to be embodied in a written
agreement [.]

(d} Excluded from the subjects of negotiations are
matters of classification and reclassification, benefits of
but not contributions to the Hawaii public employees health
fund, retirement benefits except as provided in section
88~8{h}, and the salary ranges now provided by law
The emplover and the exclusive representative shall not
agree to anv proposal which would be inconsistent with merit
principles or the principle of equal pay for equal work
pursuant to section 76-1, 76-2, 77-31, and 77-33, or which
would interfere with the richts of a public empioyer to
{1} direct employees; (2) determine qualifications,
standards for work, the nature and contents of examinations,
hire, promote, itransfer, assign, and retain emplovees in
positionsg and suspend, demote, discharge, or take other
disciplinary action against employees for proper cause;

-10-
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(3) relieve an employee from duties because of lack of work
or other legitimate reason; (4) maintain efficiency of
government operations; (5} determine methods, means, and
personnel by which the employer’s operations are to be
conducted; and take such actions as may be necessary to
carry out the missions of the employer in cases of
emergencies; provided that the emplover and the exclusive
representative may negotiate procedures governing the
promotion and transfer of emplovees to positions within a
bargaining unit, procedures governing the suspension,
demotion, discharge, or other disciplinary actions taken
against employees, and procedures governing the layoff of
employees; provided further that violations of the
procedures so negotiated may be the subject of a grievance
process agreed to by the employer and the exclusive
representative.

(Emphases added.)

Tn University of Hawai‘i Professional Assembly v,

Tomasu, 79 Hawai‘i 154, 161, 900 P.2d 161, 168 (1995), this court

addressed HRS § 89-8%, stating:

[HRS §§] 89-9(a), (c) and (d) must be considered in
relationship to each other in determining the scope of
bargaining. For if Section 89%-%(a) were considered
disjunctively, on the one hand, all matters affecting the
terms and conditions of employment would be referred to the
bargaining table, regardless of employer rights. ©On the
other hand, Section 89-%(d), viewed in isolation, would
preclude nearly every matter affecting terms and conditions
of employment from the scope of bargaining. . .

Bearing in mind that the Legislature intended Chapter
89 to be a positive piece of legislation establishing
guidelines for joint-decision making . . . we are of the
opinion that all matters affecting wages, hours and working
conditions are negotiable and bargainablie, subject only to
the limitations set forth in Section 89-9{d).

{Emphasis in original.)

Iin the instant case, the HLRE interpreted our holding
in Tomasu to entitle it to conduct a balancing test in order to
determine whether collective bargaining was required for the
city’s transfer propesal. The HLRB weighed the effect of the
sransfer proposal on the “working conditions” of the refuse
collectors under HRS § 89-9(a) against the interests of the City

in preserving its management rights under HRS § 89-9(d). As

-11-
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previously indicated, the HLRB ruled that, inasmuch as: (1) the
City’s proposed transfer was likely to have a substantial impact
on the terms and conditicns of employment for refuse collectors
in the Honolulu baseyvard (i.e., the Pearl City collectors would
displace the seniority status of Honoluiu collectors) and (2) the
impact on the City’s management rights was insignificant {i.e.,
no transfers were made in 25 vyears), the City’s proposal was
subject to collective bargaining under HRS § 89-9(a). We

disagree.

Although judicial deference to agency expertise is
generally accorded where the interpretation and application
of broad or ambiguous statutory language by an
administrative tribunal are subject to review, this
deference is constrained by ocur obligation to honor the
clear meaning of a statute, as revealed by its language,

urpose, and history.

Morgan v. Planning Dept., County of Kaua'i, 104 Hawai‘i 173, 180,

86 P.3d 982, 989 (2004) (emphasis added). Under well-established

rules of statutory construction,

where there is no ambiguity in the language of a statute,
and the literal application of the language would not
produce an absurd or unjust result, clearly inconsistent
with the purposes and policies of the statute, there is no
room for judicial constructien and interpretation, and the
statute must be given effect according to its plain and
obvious meaning.

Reefshare, Ltd. v. Nagata, 70 Haw. 93, 99, 762 P.2d 169, 173

(1988) (citation and quotation marks omitted).

The plain language of HRS § 89-9(d) is clear and
unambiguous that “[t]lhe employer and the exclusive representative
shall not agree to any proposal . . . which would interfere with
the rights and obligations of a public employer to . . . [hlire,

promote, transfer, assign, and retain employees in positions.”

-12-



* %% FOR PUBLICATION ***

(Emphasis added). BAs such, the HLRB’S interpretation cof HRS

§ 89-9 is not entitled to judicial deference. Moreover, with
respect to the balancing testlemployed by the HLRB;.HRS § 89-9
does not expressly state or imply that an employer’s right to
transfer employees is subject to a balancing of interests.
Contrary to the HLRB’s interpretation, our holding in Iomasu does
not approve of the HLRB’s balancing test. Rather, we believe
Tomasu stands for the proposition that, in reading HRS 8§ 89-
9(a), (&) and (d) together, parties are permitted and encouraged
to negotiate all matters affecting wages, hours and conditions of
employment as long as the negotiations do not infringe upon an
employer’s management rights under section 83-9(d). In other
words, the right to negotiate wages, hours and conditions of
employment is subject to, not balanced against, management
rights. Accordingly, in light of the plain language of HRS § 89-
9({d), we hold that the HLRB erred in concluding that the City’'s

proposed transfer was subject to collective bargaining under HRS

§ 89-9(a) .

i3 However, we note that the City and UPW may negotiate procedures
governing the promotion and transfer of employees to positions within a
bargaining unit. See HRS § 89-5(d}; Univ. of Hawai'i Prof’l Assembly v. Univ.
of Hawai‘i, 66 Haw. 207, 211-12, 659% P.2d 717, 719-20 {(1%$83) {holding that the
right to refuse promotions is a management right, but the procedures for
exercising this right are negotiable).

~13-
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Iv. CONCLUSION

Based on the foregoing, we reverse the circuit court’s

April 4, 2002 final judgment.

On the briefs:

"'E/ﬁvfrfbw

Paul T. Tsukivama and
paul XK. W. Au, Deputies
Corporaticn Counsel,
for respondents-appellants/ N oo -
cross-appellees Plisda L fony Qo

Herbert R. Takahashi Q;l"~f“—~*» éh,af\AM\SL

(of Takahashi, Masui, &

Vasconcellos), for Q&' £. Duaags b
complainant-appellee/

cross-appellant UPW

vValri Lei Kunimoto, for
agency-appellees/cross-
appellees HLRB, joining
in UPW’s answering brief
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