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| ndependent Contractors

Whet her an individual hired to performservices by the
University is classified an enpl oyee or an i ndependent contractor
has maj or consequences. The University is required to w thhold
i ncome and Social Security taxes from paynents to enpl oyees.
| ndependent contractors are responsi ble for the paynment of their
own incone and sel f-enploynent taxes. |If an individual hired as an
i ndependent contractor is subsequently determ ned by the Interna
Revenue Service to be an enpl oyee, the University may be held
liable for all income and Social Security taxes that should have
been withheld, as well as for interest and penalties. Furthernore,
wor kers' conpensation, unenpl oynment insurance, nal practice or other
enpl oynment -rel ated clains may be assessed the University if an
enpl oynment relationship is established by State |abor agenci es.

The Internal Revenue Service has devel oped twenty factors
based on conmmon | aw principles to hel p determ ne whether an
i ndividual is an independent contractor or an enployee. [Revenue
Ruling 87-41] Not all factors apply to every situation and sone
factors may be nore heavily weighted than others. The nore
important factors are in bold in the text.

1. Instructions. "An employee must comply with instructions
about when, where and how to work. Even if no
instructions are given, the control factor is present if
the employer has the right to give instructions."
[Revenue Rulings 68-598 and 66-381]

Does the University have the right to give instructions
to the worker, other than the setting of general project
par anet er s?

2. Training. "An enployee is trained to performservices in
a particular manner. | ndependent contractors ordinarily
use their own nethods and receive no training fromthe
purchaser of their services. Training includes being
required to attend neetings, rehearsals, notivational
sessions, etc." [Revenue Ruling 70-369]

WI1l the worker receive training?

3. Integration. "An enployee's services are integrated into
t he busi ness operations because the services are
important to the success or continuation of the
busi ness. This shows that the enployee is subject to
direction and control." Integration is present when
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several people nmust perform services to acconplish the
end result, and when one worker nust finish his or her
part of the task before turning over the product to
anot her worker. [U. S. v. Silk, 331 U S. 704 (1947)]

Does the success of the project rest on the perfornmance
of the worker?

Services rendered personally. "An employee renders
services personally. This shows that the employer is
interested in the methods as well as the results.” If

the services may be performed by only one individual, it
indicates a control factor over both the method of
production and the end result of the product.

[Revenue Ruling 55-695]

Must the worker performthe services personally?

Hiring assistants. "An enployee works for an enpl oyer
who hires, supervises and pays assistants. An

i ndependent contractor hires, supervises and pays
assistants under a contract that requires the contractor
to provide materials and | abor and to be responsible only
for the result.” The question is whether the University
is contracting wth a business entity or hiring an

i ndi vidual. [Revenue Rulings 63-115 and 55-593]

| f assistants are needed, is the worker free to hire
t henf

Continuing relationship. ™"An employee has a continuing
relationship with an employer. A continuing relationship
may exist where work is performed at frequently recurring
although irregular intervals.” A self-employed
individual may be an employee of some clients and an
independent contractor of others. This factor relates
closely to factors 9, 14 and 15.

Does the worker have a continuing relationship wwth the
Uni versity?

Set hours of work. "An enployee has set hours of work
established by an enployer. An independent contractor is
the master of his or her own tinme." This would al so

apply to flexible scheduling where only the m ni num
nunber of hours is specified but the actual tinmes are
left open. [Revenue Ruling 73-591]
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s the worker free to establish his or her own worKking
hour s?

Full-time work. "An enployee normally works full-tine
for an enployer. An independent contractor can work when
and for whom he or she chooses.” If full-time work is

required it inplies control since it would restrict the
wor ker from accepting other jobs. [Revenue Ruling 56-
694]

Does this agreenent prevent the worker from doing other
gai nful work during the period of the agreenent?

Work done on premises. "An employee works on the
premises of an employer, or works on a route or at a
location designated by an employer.”™ This i1s not a hard
and fast rule, as all facts and circumstances must be
considered. For example, an independent contractor may
work on a client®"s premises for convenience (auditing
books, repairing typewriters or copiers). Another
important factor is whether the payor has employees on
the premises who perform essentially the same work or
services as the individual who claims to be independent.
[Revenue Ruling 56-694]

WIIl a significant portion of the work be done in
University facilities?

Order or sequence set. "An enployee nust perform
services in the order or sequence set by an enpl oyer.
This shows that the enployee is subject to direction and
control." Again, the crucial thing is not whether the
payor actually sets the order or sequence, but that he or
she has the right to do so. [Revenue Ruling 56-694]

Does the University have the right to determ ne the order
or sequence of the tasks to be conpl et ed?

Reports. "An enployee submts reports to an enpl oyer
This shows that the enpl oyee nmust account to the enpl oyer
for his or her actions.” Progress reports tend to

i ndicate control or supervision as to how the work is
bei ng performed. [Revenue Rulings 70-309 and 68-248]
s a progress report or tinesheet required for

per f ormance eval uati on?

Paynments. "An enployee is paid by the hour, week or
nmonth. An independent contractor is paid by the job or
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on a straight conmission.” Professionals can bill at an
hourly rate wi thout jeopardizing their independent
contractor status if they do not know in advance how nuch
time a job will require. In effect, even though they are
billing on the basis of time and materials, they are
billing for the conpleted task. [Revenue Ruling 74-389]

WIIl the worker be paid on an hourly, weekly or nonthly
basi s?

Expenses. "An enpl oyee's business and travel expenses
are paid by an enployer. This shows that the enployee is
subj ect to regulation and control.” This is another

generality with many exceptions. Rei nbursenent for
travel expenses incurred by independent contractors is
quite comon. [Revenue Ruling 55-144]

| f expenses are incurred, will the University reinburse
t he worker for thenf

Tools and materials. ™"An employee is furnished
significant tools, materials and other equipment by an
employer.”™ [Revenue Ruling 71-524]

W1l the University furnish tools other than specialized
equi pnent ?

Investment. "An independent contractor has a significant
investment in the facilities he or she uses iIn performing
services for someone else.” |If the worker has to rely on

the payor for facilities or equipment to perform the
services this would indicate dependence and an employer-
employee relationship. [Revenue Ruling 71-524]

Has the worker nmade a significant investnent in
facilities and/or equipnment in order to performthe
services?

Profit or loss. "An independent contractor can make a
profit or suffer a loss.”™ An independent contractor 1is
at risk to the extent that he or she may underestimate
the costs involved In the job. Two key questions to ask:
Is the worker bonded or insured? If so, by whom and for
whose benefit? Whose reputation is at risk 1T something
goes wrong and the task is not completed on time,
satisftactorily, or to specifications? [Revenue Ruling 70-
309]
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Can the worker realize an economc |oss for
non- performance other than the | oss of paynent for
personal services?

Wrks for nore than one person or firm "An independent
contractor gives his or her services to two or nore
unrel ated persons or firnms at the sane tinme." Wrking
for a nunber of unrelated firnms indicates independence.
[ Revenue Ruling 70-572]

Does the worker perform services for a nunber of firns at
the sane tinme?

Offers services to the general public. "An independent
contractor makes his or her services available to the
general public.”™ This is a critical factor. In many

cases, a worker will be determined to be an independent
contractor if he or she is listed in the yellow pages as
a private entrepreneur. Additional support comes from
having a separate business checking account, a business
license, company stationery, business cards, advertising,
etc. [Revenue Ruling 56-660]

Are the worker's services regularly available to the
general public?

Right to fire. "An enployee can be fired by an enpl oyer.
And i ndependent contractor cannot be fired so | ong as he
or she produces a result that neets specifications of the
contract." The threat of dism ssal indicates control of
t he worker by making himor her follow ongoing
instructions. [Revenue Ruling 70-309]

Can the worker be discharged for conveni ence as opposed
to having his or her contract term nated in accordance
with contract terns?

Right to quit. "An enployee can quit his or her job at
any time without incurring liability. An independent
contractor usually agrees to conplete a specific job and
is responsible for its satisfactory conpletion, or is
legally obligated to make good for failure to conplete
it." Enployees get paid until the tinme they |leave the
prem ses. Independent contractors generally are risking
the entire conpensation fromthe job and al so are risking
liability for breach of contract. [Revenue Ruling 70-
309]
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Can the worker unilaterally term nate the contract prior
to conpl etion?

Until Congress enacts |egislation on the classification of
wor kers as i ndependent contractors or enployees, an enployer can
continue treating workers as independent contractors w thout
incurring liability if:

. a "reasonabl e basis" exists for not classifying the
i ndi vi dual as an enpl oyee;

. t he enpl oyer did not or does not treat a simlar
i ndi vi dual as an enpl oyee; and

. the enpl oyer files all tax returns required to be filed
(including information returns) on the basis that an
i ndi vidual is not an enpl oyee.

An enpl oyer may rely on one of the follow ng types of authority to
neet the "reasonabl e basis" test above:

o judicial precedent, published rulings, or a technical
advi ce menmorandumruling or letter ruling issued to the
enpl oyer;

o a past IRS audit of the enployer in which the IRS did not
assess enpl oynment tax deficiencies for anounts paid to

i ndi vidual s hol ding positions substantially simlar to a job
hel d by an i ndi vi dual ;

o a | ong-standi ng recogni zed practice of a significant
segnent of the industry in which an individual is engaged.

These three tests are not the exclusive neans of satisfying
t he reasonabl e basis requirenent. An enployer nmay al so neet the
test by general evidence that the individual functions as an
i ndependent contractor rather than as an enployee (the "20 rule
test").



