     Hi.  My name is Meleana and I’m a law student, second year, at the University of Hawai'i’s William S. Richardson School of Law.  I am currently enrolled in Environmental Law 582, a survey of American environmental law and policy.  I was told that this class would be “easy,” taught by a top environmental attorney and law professor known for her openness and approachability.  I soon found that she also had high expectations of her students.  Really high.  So much for “easy.”  For a class project, we were assigned to put together a forum, a meeting of the minds so to speak, of representatives of varying viewpoints of environmentalism, American environmental law, and the effectiveness of such law to protect the environment.

     The topic of the discussion was carefully chosen to cover local issues, as well as more mainstream perspectives, and an evolving area of federal environmental law, Environmental Justice (EJ).  We were honored to receive acceptances to our invitations from Davianna Pomaika’i McGregor (Davianna), associate professor for the University of Hawai'i Ethnic Studies Department and noted scholar of Native Hawaiian culture, Professor Robert D. Bullard (Robert), considered to be a founder of the Environmental Justice movement, David Foreman (Dave), cofounder of Earthfirst!, a fiercely biocentric conservation group, and former President Bill Clinton (Bill), author of Executive Order 12898 which mandates federal agencies to incorporate Environmental Justice into each agency’s mission.  

      Specifically, we organizers asked our distinguished guests to discuss Executive Order 12898 and its implications on Native Hawaiian issues in Environmental Justice and environmental law.  We began by laying the foundation: the American Environmental Movement and subsequent law, the Native Hawaiian point of view and its place in the federal mandate for Environmental Justice.  We elected a Moderator and the rest of us sat in the audience.  As a Native Hawaiian myself, hoping to serve my people through the law, I was especially intrigued by the idea of Environmental Justice and whether it could provide guidance for the people of Hawai'i nei. Could the Executive Order lead to changes in Hawai'i’s environmental policies?  Will the law ever acknowledge the bond between the environment and the well-being of the nation’s Native peoples?  Below is a transcript of the Environmental Justice forum, with my comments added in parentheses.  

---------------------------------------------------------------------------------------------------------------------

Moderator: 

     Thank you all for coming.  First of all, let’s get our bearings. The Environmental movement, which really took off in the 1960s, has culminated in massive enactment of laws designed to alleviate the strains of modern American needs on our environment.  Hang on, Dave, we’ll get to you in a minute.  Some feel, however, that the movement has failed to integrate the needs of certain groups into its agenda, resulting in laws which leave the poor and minority populations with not only the worst of environmental threats but the least legal recourse.  This situation gave rise to the Environmental Justice (EJ) movement, which addresses environmental racism against the poor and minority populations.  The developments of environmental activism and the concepts of EJ have culminated in Executive Order 12898 (EO), signed by President Clinton in 1994, which directs federal agencies to incorporate Environmental Justice into their missions.  

     Today, we will explore the effect of the EO law on Native Hawaiian environmental issues here in Hawai'i.  The question is, can the environmental needs of Hawai'i’s Native peoples be effectively addressed by the Order?  Is the Order indeed recognition that minority issues, especially Native Hawaiian issues, need to be an integral part of federal considerations in environmental agency actions?  And, how far will that recognition go toward achieving Environmental Justice for these populations, including the Native Hawaiian people?  

      Before we can analyze the law and its impact, we need to understand the converging viewpoints.  Davianna will help us understand the Native Hawaiian perspective, Dave will talk about the environmental movement in America, and Robert will share about Environmental Justice.  When Mr. Clinton arrives, he will talk about the Executive Order.  Lastly, we will analyze this law and its application in the Final Environmental Impact Statement (FEIS) for Land Use and Development at Bellows Air Force Station at Waimanalo, Hawai'i.  Dave, I understand you have a plane to catch so we’ll start with you.  What can you tell us about the beginnings of the environmental movement?

Dave:     

     First of all, I’d like to say that while I appreciate the plane ticket to get out here, I’ll be hitching a ride back to the mainland tonight on a Greenpeace research vessel.  The Environmental Movement began when Americans finally woke up and realized that they had virtually signed their death warrants by indiscriminately polluting the environment for far too many generations. One hundred plus years of industry, dumping, raping the land, living off the environment without a thought about what toll was being taken by using their poison-belching cars.  Buying their goods without a second thought as to what animal had to die, what land has to be razed or poisoned… 

Moderator:

     And then the Environmental Movement began and the push for environmental legislation. Dave, you have been characterized as one of the first people to realize the seriousness of the environmental crises.

Dave:
     Hell, yes.  There were still some of us who realized that our sense of self must include the land, that we are the Earth, that it’s time to get back to our nature identity and to re-discover our connection with the Wolf, with the Bison, with the wild prairies.  

Robert: 

     And so the hippie era was born.  I remember it well.  Young people speaking their minds, with flowers in their hair, leaving their disillusions and the establishment behind in Suburbia, loading up buses and heading back to Mother Nature.  

Moderator:
     It was during this time that the environmental movement began, with the impetus being to save the environment from the onslaught of overuse?

Dave:

     Exactly.  The main goals had to be wilderness and wildlife preservation, anti-pollution measures, and bans on building more and more factories.  It was clear that we’d had enough over- development and overuse of the environment, and that it was time to stop.  The government had to listen to the voices of the people.

Robert:
     Admirable goals.  But let’s take a closer look.  How many black hippies were there on those buses?  How many members of the minority, how many of the poor had time to skip college classes, fit in a demonstration or two and still find time for their pottery or yoga class before driving home to dinner?  The mainstream environmental movement historically has been a middle- and upper-middle-class white movement.  People of color are notably absent from the ranks of the top ten environmental activist groups and have been for years.  

     Here’s the problem.  Because of the absence of the minority point of view, the movement has been noticeably lacking in dealing with the environmental, economic and social concerns of these communities.  Laying aside vast tracts of wilderness and closing down factories may save the animals, but we cannot forget the effects on the minority and poor populations, especially the ones without representation in the mainstream.  This is what Environmental Justice is all about.

Davianna:

      You’re saying that Environmentalism needs to incorporate ethnic minorities into its agenda?  I think I understand.  There is a tension between the needs identified by mainstream environmentalism and the needs of the minorities.    Especially those minorities whose culture is immersed in the environment.

Robert:

     Yes, that’s right.  When you are a minority, or poor, or both; when your political power is nil and your ability to provide for your family faces greater chance of being interrupted, then you find yourself subject to what I call environmental blackmail.   You may want access to a clean and pure environment, but first, you have to eat and pay bills.  If you are a part of the blue-collar poor working class, you often take what you can get.  When push comes to shove, you side with your employer.  If some big company comes along and wants to build something in your community, it will provide jobs and a living.  While the environmentalists work to put the brakes on development, the poor often find they are losing that which they need the most:  a way to make a living, to have a steady job and maybe achieve their dreams and aspirations.  While some progress has been made, the leading environmental groups and policy-makers need to realize that true environmental justice occurs when the human health factor encompasses the poor and the minorities with undeveloped political voices as well as the upper and middle classes.  

(As Professor Bullard speaks, I think about the siting issues that are central to Environmental Justice.  Studies have shown that the vast majority of development that is hazardous to environmental and human health is sited in low-income and minority communities.  I think of O’ahu’s electric power plant, of the military’s  bombing ranges and bases, of the dumps and landfills.  All are located in Native Hawaiian communities and sacred sites, with more being planned.  But even more significant to the Hawaiian soul is the endless development of the land. Our land is being eaten up.  Who benefits?  Who bears the costs?)

Moderator:
     You have all brought up some fascinating issues.  Dave, you are certainly passionate about the need to “re-discover” our relationship with Nature.  And Robert, you have shared that the minority voice has been notably absent, if not ignored, or perhaps overlooked in the mainstream environmental movement.  I am sure that you are both right.  I think it would be useful if we could address the Native Hawaiian view of the environment and think about whether the Native perspective has a place in the environmental forum.  Davianna?

Davianna:
     The Native Hawaiian viewpoint is the very essence of environmentalism.  The Native Hawaiian lives Aloha ‘Aina, which is the concept of love, responsibility and a deep, deep caring for the land.  Perhaps this is a concept held by all peoples at some time.  When your very life depends on the environment around you and the way you treat that environment, then believe me, you learn fast that you had better respect and care for that environment.  Perhaps industrialization has cut off most of the American population from that deep connection to the land and waters.  Today, for most of us, sustenance comes from money and a trip to the store.  The Earth as the source of life seems antiquated and irrelevant.  And many people accept this without question.  

Dave:

     You are so right.  It has been socialized right out of us.

Davianna:
     Well, maybe not all of us, Dave.  For the Native Hawaiian, life itself is in the land, the waters and the sea.  The 21st century is marked by technology and so totally focused on the accomplishments of man.  But for the Native Hawaiian, the environment is the very center of our being.  Native Hawaiians carry a deep sense of oneness with the environment.  The ‘aina is home to our family spirits and the bones of our ancestors.  The land is alive, respected, treasured, praised, and even worshipped.  

Dave:
     Yes, I agree totally.  Those are the very roots that we need to return to.  If the Hawaiians can re-discover their ancient roots…

((Oh-oh.  I see that Dave has just hit a nerve with Davianna.  If he looks carefully, he will see the ‘green fire’ in her eyes.  I have known her to shout, “IF I HEAR ONE MORE PERSON REFER TO MY CULTURE AS “ANCIENT”, I’LL SCREAM!”  But she proceeds calmly.))  

 Davianna:
     America has had to deal one-on-one with Native people for years.  They had to, as long as they tried to occupy the same space.  Once the Native Americans were sent to the Reservations, it seems that they ceased to exist in the American psyche.  The same goes here in Hawai’i.  As soon as the power of the Native people was severed, to the ethnocentric point of view of the American, the Native Hawaiian no longer existed except as remnants of an “ancient” culture, suitable for hotel ads and entertainment.  Here’s the problem.  In a nutshell, ancient means dead-and-gone.  I am certainly not that. Yes, many of us have been removed from the land.  Or rather, the land has been removed from us.  But many Native Hawaiians still cultivate the land, fish from the oceans, and gather in the forests.  Our cultural foundation has suffered blow after blow for generations, but we have never stopped caring for the ‘aina and we never will.  And I for one refuse to relegate my culture and my identity to the mists of the past.  

Robert:
     It has always been more comfortable and certainly more convenient for the “haves” to not see or hear the “have-nots.”  The Environmental Justice movement encourages these groups to talk to each other.  This will help in situations where the “haves” need to be educated about the minority and low-income groups.

Davianna:

      It’s just so frustrating to be ignored, patronized, or even blamed for not being a part of the majority.  You are pressured to assimilate; indeed, you are ignored unless you shed your cultural identity.  And if you choose to remain who you are, God help you if you try to step out of the “ancient” past and attempt to be a Native person in a “modern” society, especially when that society will not accept or accommodate you.  


(I know what she means.  I remember a case we read on our first day of Environmental Law class.  The U.S. had imposed restrictions on hunting endangered whales.  For 70 years, the Makah Indians of the Pacific Northwest had to give up that part of their culture, religion, and livelihood that depended on the whale.  When the whale populations rebounded, the Makah asked to be allowed 4 whales per year.  The environmentalists were livid.  There was also an Australian case where the Aboriginal people’s right to hunt was restored.  In both cases, there were arguments, in the courts and in class, that if these Native peoples were allowed to hunt at all, they should restrict their hunting to 19th century, “ancient” techniques. What causes this blind-spot when it comes to Native peoples?)

Dave:

     I sympathize with their plight.  But I am a conservationist; there has been too much compromising when it comes to the Earth.  The best thing we can do is to put vast tracts of the environment off-limits to the activities of human beings. 

Robert:
     That’s the problem with conservationists.  They see the environment strictly as something to be fenced off and posted with “Keep Out” signs.  Yet, while the middle and upper class-driven movements press for such legislation, the low-income and minority populations find that instead of industry and a paycheck, they get laid off.  Or someone gets a park and a view instead of a garbage dump.  Where does the dump end up?  Studies show again and again the disproportionate amount of toxic and polluting sites in low-income and minority neighborhoods.  What do the Native Americans in your organization have to say about that?  

Dave:
     We support the Native Americans.  By and large, though, they are not present in the lands that we have identified as potential “No People” zones.  And I believe it’s the same here in Hawai'i, where there are empty acres without people.  It is far more valuable to the Earth to keep unpopulated lands unpopulated.  

Davianna:
     Dave, I have some concerns about keeping Native peoples out of the environment.  

Dave:
     Hey, we support the rights of Native Americans to hang on to their reserva…

(Here, Dave pauses and falls silent.  His significant other, seated in the audience, looks up with some alarm.)

Davianna:
     Let me share something with you.  In Mahana Valley, we have a thriving Hawaiian ahupua’a.  Some residents have lived there for generations.  There are materials and food in the forests, there are taro lo'i and sweet potatoes in the midlands, and there are fishponds at the shore.   The ‘ohana values and customs, the Hawaiian culture, is embodied there through Hawaiian environmental laws such as:

· Only take what is needed.

· Don’t waste natural resources.

· Gather according to the life cycle of the resources.  Allow the resources to reproduce.  Don’t fish during their spawning seasons.

· Alternate areas to gather, fish and hunt.  Don’t keep going back to the same place.  Allow the resource to replenish itself.

· If an area has a declining resource, observe a kapu (restriction) on harvesting until it comes back.

· Share what is gathered with family and neighbors.

· Take care of the kupuna (the elderly) who passed on the knowledge and experience of what to do and are now too old to go out on their own.

· Respect the resources. Respect the spirits of the land, forest, and ocean.  Don’t be loud and boisterous.

· Respect family ‘aumakua (guardian spirits, embodied in formations and fauna). 

     You see, Native people do not need to “re-discover” their place in nature.  They know that their hearts and souls and those of their ancestors live in the leaves of the forest, in the stones of the land, in the voices of the wind.  The Native voice is not dead, quaint nor antiquated but present, relevant and even crucial in current American environmental law and policy.  

Dave:
     You’re right.  On the mainland, it is such a battle.  Big business has destroyed the land base.  A sustainable economy and responsible care of the environment are usually dreams.  We haven’t heard the voices of the Native groups.  Maybe we haven’t been listening.  Maybe those of us who want to really make a difference need to listen to and learn from many voices.  No one respects the Native cultures of America more than I do.  

Robert:

     So we have another angle on environmental issues.  I’m not surprised.  America is a country of many, many groups, each with their own special needs.  As Native groups find their voice and the environmentalists and policymakers learn to listen, it follows that environmental law must adjust and change to accommodate the needs of those people.  

((Now all the guests are quiet, lost in their own thoughts.  I wonder if Davianna, as a Native Hawaiian, is realizing how difficult it is for the minority voice to be heard.  I wonder if Dave, the radical conservationist and aging hippie, can make room in his psyche for those who wish to use the environment responsibly.  I wonder if Robert will include the Native Hawaiians’ plight in his campaign for Environmental Justice.  As for myself, my mind is skipping ahead to our next guest.  As a symbol of federal governance and as a lawyer and as author of the Environmental Justice Executive Order, will he be bringing the Native Hawaiian people good news or bad?)

Moderator:

      This has been very enlightening.  We have discussed the environmental movement, the emergence of Environmental Justice and the Native Hawaiian perspective on environmental issues.  I think we all realize that the Native Hawaiian point of view is definitely environmentally focused.  Further, the Native Hawaiian perspective is clearly conducive to environmental law and policy when it comes to conservative use of resources.  We all agree that the Native Hawaiian voice should have a place in the current dialog, that native, minority and low-income people must be acknowledged as a facet of American environmental law and decisions.  Clearly, not only are Native Hawaiian environmental views relevant to today’s law, but Native Hawaiians’ very survival depends on it.   Perhaps it is time to consider whether Native peoples are a part of the environment that we all want to preserve.  

     I think we all agree that it is time for those in power to make a difference, to use that power to recognize minority issues and make real differences in environmental law and policy.  Now would be a good time to introduce the author of Executive Order 12898, former President Bill Clinton.

(The audience applauds as the former President is ushered in by Secret Service personnel who glance surreptitiously at Dave every now and then.)

Bill:
     Hello.  Thank you for inviting me to this forum.  Let me explain the gist of my Executive Order.  My administration felt deeply that it was high time that the Oval Office attended to the plight of America’s minorities and poor, especially when it came to the siting of potentially environmentally hazardous facilities.  We wanted the American people to know that federal agencies would listen to their voices before making decisions that could potentially affect their environment and health.  

     On February 11, 1994, I issued the Executive Order and its accompanying Memorandum of Environmental Justice.  The Order directs Federal agencies to make Environmental Justice a part of their mission and to do this through careful study and consideration of disproportionately high and adverse human health or environmental effects on minority populations and low-income populations that may arise from agency programs, policies, and activities.  

Moderator:

      These are certainly lofty goals.  It sounds great, especially given our conversation thus far.  Can you tell us how these goals are to be implemented?  

Bill:

     The Order created an Interagency Working Group on Environmental Justice.  This Working Group provides guidance to the federal agencies on criteria for identifying the targeted effects and then developing an agency strategy for Environment Justice. 

     (The former President went on to describe the Agency Strategies delineated in Executive Order 12898, §1-103: 

“The environmental justice strategy shall list programs, policies, planning and public participation processes, enforcement, and / or rulemakings related to human health or the environment that should be revised to, at a minimum:

1) promote enforcement of all health and environmental statutes in areas with minority populations and low-income populations;

2) ensure greater public participation;

3) improve research and data collection relating to the health of and environment of minority populations and low-income populations; and

4) identify differential patterns of consumption of natural resources among minority populations and low-income populations.”)

Davianna:

     This sounds wonderful.  It’s what we were all just talking about.  It sounds as if the federal government is ready to acknowledge the environmental needs of Native peoples in Hawai'i.  

     (Davianna is hopeful.  I am more skeptical.  I can see that the Order is peppered with phrases such as “To the greatest extent practicable…”, “…as appropriate…”, and a great many “should”s instead of “shall”s.  The Order is intensely focused on identification, research and analysis of environmental human health.  Agencies are required (whenever practicable) to collect, maintain and analyze environmental and human health risks in the identified populations and then apply the information gleaned (whenever practicable) to determine whether agency actions might result in disproportionately high and adverse effects. The Order encourages agencies to take a good “hard look” at data, and requires reports but seems to stop short of providing guidance as to what comes next.  The Moderator sees it too.)

Moderator:

     So, a federal agency must identify any disproportional adverse health or environmental impact of its programs on minority and low-income populations, and then the agency must draw up a list of its programs, policies, et cetera that “should” be revised?

Bill:

      That’s right.  

Dave:

      Unless you give ‘em an exemption from the Order because they don’t think they should have to comply.  That’s section 6-605.  

(Dave pipes up, looking smug). 

Moderator:

      And these revisions “should” at a minimum promote compliance with health and environmental laws already in place in minority and low-income areas?  That is, to simply follow the law when the agency affects these populations?
(Everyone bends over his or her copy of the Order.  The Moderator continues to elicit the gist and the scope of the Order).

Moderator:

     And the list should also show agency actions that should be revised to make sure there is more public participation and to improve research of health and environment in minority and low-income areas.  So compliance is met when an agency creates a procedure to look for and recognize when their actions might, or do, result in disproportionate adverse effects on the minority or the poor.  A kind of an awareness-raising edict?  

Bill:

      That’s right.  Please realize that the Order provides the impetus and the foundation for agencies to really focus on Environmental Justice and to get the disproportionately impacted minorities and poor involved in the process.  

Davianna:
     This Order is basically constructed to get federal agencies to address Environmental Justice. But how far does “address” really go?  Can you elaborate on how the agencies have reacted to the Order and what kinds of changes have resulted for the minority and low-income Americans?  

Bill:

      The Order has been in effect for over seven years now.  In that short span of time, federal agencies have made great strides in addressing Environmental Justice in their respective program structures.  The Order, however, asks each agency to develop its own approach and it is up to the heads of the agencies to implement the mandates of the Order.  Of course, this means that not every agency will have the same results.  I admit, some agencies have made only a cursory attempt at compliance with the Order, but others have really taken off, especially in incorporating participation of and communications to the target populations who may be affected by agency actions. 

(The former President is correct.  Some federal agencies have given only a cursory amount of effort to the Order, often by re-phrasing existing agency policy to “fit” EJ lexicon.  Many agencies have fallen behind in requisite annual compliance and progress reports.  Unfortunately for Native peoples, the U.S. Department of the Interior has been criticized for its less than enthusiastic commitment to the Order.  Yet, other agencies have worked hard to incorporate EJ into their mission statements, changes in procedure, and even in the distribution of grants.)

Bill:

      And please note that the Order also directs agencies to include the targeted populations in their environmental human health research and to collect and analyze the risks borne by these populations whenever practicable.  The Order sets a policy of commitment to environmental justice, but it is really up to the federal agencies affected to try to make a real difference in the way they treat EJ issues, or to at least get them to see that environmental justice issues exist.


Robert:

     In effect, the Order tells the agency to check over its programs, policies and activities that affect health and environment, and make sure that it is not violating equal protection law or depriving the people of due process, which it should not be doing anyway.  

Bill:

      What the Order does is make sure that any agency that is rolling along and is ignoring or not seeing its impact on these populations gets a clear “heads-up.”  The Order gives specific direction to all federal agencies to make sure that they adjust their research and analysis so as to be able to recognize when their programs might affect the poor and the minority in a disproportionate way.
Moderator:

     It sounds as if the Order is a start.  

Robert:

      Let’s see how it stacks up in the real world.  If Environmental Justice means fair treatment and no disproportionate adverse effects on the environmental health of the minority and the poor, then we should see some real changes.       

Moderator:     

     Let’s move on to the Final Environmental Impact Statement For Proposed Land Use and Development Plan at Bellows Air Force Station Waimanalo, Hawaii (FEIS).  It is in your packets.  Perhaps this FEIS can shed some light on how the Executive Order for Environmental Justice pans out for Native Hawaiian issues.  

     The federal agency in this 1995 FEIS is The U.S. Pacific Command.  When Congress asked for a report on whether Bellows Air Force Station (Bellows) was still needed, the military claimed a need for Bellows for use as a training ground, for 500 military family housing units and for continued and expanded use as a military recreation area.  NEPA was chosen as “the most satisfactory approach” for the military to address land use at Bellows and provide for public involvement. The FEIS was prepared at the direction of the Commander in Chief, U.S. Pacific Command (CINCPAC).  

(I am familiar with the issues raised in the Bellows FEIS.  My father worked for CINCPAC for years, a long career dedicated to military readiness in the Pacific, before retiring as a full Colonel.  He and other retired soldiers testified at the public hearings that Bellows was not needed for the proposed amphibious training (beach landings) for soldiers stationed at Kane’ohe.  He was infuriated at one admiral’s threat that if they could not train at Bellows, they would simply close the entire Kane’ohe Marine Base and leave.  Under the FEIS, Bellows will be used for once- or twice-a-year amphibious training and for a continuing beachside resort operation for military personnel.  (CINCPAC already controls 837 resort rooms at the Hale Koa Hotel and 258 cabins for rent, no state tax, to military personnel.  CINCPAC also controls almost one fourth of usable lands and owns 25% of all golf courses on the island.)  But the federal agency here claims a need for additional training grounds and vacation cabins on controversial, ceded lands in a poor, Native Hawaiian community, lands that by law are to be returned to the State when no longer needed by the military.  My father recommended amphibious training take place right on base at Kane’ohe, though it would have to be at the expense of several holes of golf at the base’s beachside Klipper golf course, one of eight courses owned by the military on O’ahu.)  

Robert:

     Did the agency comply with the environmental justice Order? 

Bill: 

      The FEIS responded to the Order by providing information on the demographics of Waimanalo as the community potentially affected by the plan and recognizing Waimanalo as a Minority and low-income community of predominantly Native Hawaiian people.  The report shows that income is at 75% of the rest of the island, that the public assistance rate is twice the island-wide rate and that poverty levels are high.  So, yes, they have achieved a goal of the Order by identifying the existence of the population.

Moderator:

     Does the FEIS show if the people were given opportunity to participate?

Davianna:

     I remember the meetings and I have read the written communications and response.  There were two public meetings, one in Waimanalo and one in Kalihi on the other side of the island.  There were 28 testimonies questioning whether the military even owns the property.  Many of these people and eleven others questioned whether the planners were even aware of Native Hawaiian issues tied with the proposed plans at Bellows.  Many voiced concerns for environmental and historic site impacts.  And two people supported the plan.  

      The FEIS also contains about 400 pages of letters from the community.  Written responses to the DEIS show overwhelming negative response because of unresolved Native Hawaiian issues.  I would have thought that a minority, low-income population faced with the development of a property in a way that will deprive them of hopes for a measure of justice would receive some significant attention under an Executive Order for Environmental Justice. They are supposed to consider just this type of input from just this kind of population!  Under the Order and under NEPA, what did the agency conclude?  

(What the letters communicate are Hawaiian concerns that are typical of the deep connection and yearning to protect our environment.  The pain and frustration is vivid in both the letters and the testimony.  The Hawaiian collective memory is strong.  They remember that the land was once open and productive and a source of happiness and life.  They know that the law provides for its return.  They see it being bombed and assaulted, or left deserted, and the best parts reserved for the military to enjoy.  They see plans for military homes, while outside the gates, Hawaiians are homeless.  They see a tax-free playground that used to be a source of subsistence such as is described in the Order itself. But the FEIS says that consumption patterns of the population is not an issue.  This is because they are not allowed in to fish.  The letters, from Hawaiian and non-Hawaiian alike, from a member of Congress, from the City and County, from legislators, from retired military and from members of the community, the minorities and the poor identified in the Order; all express grave concerns for the environment and the Hawaiians’ plea to be a part of that environment again.)    

Bill:

     The FEIS also finds that the planning process is being conducted in a non-discriminatory manner, in full compliance with the Order.  Finally, the FEIS states that no significant impacts on the community would be associated with the proposed plans for training and recreation. 

Moderator:

     And thus the Order is complied with.  The Executive Order for Environmental Justice, applied in the NEPA process has taken a hard look at who may be impacted, has acknowledged the presence of poor and minority potential victims of adverse environmental or human health effects and has adjusted their plan where feasible.  Has Environmental Justice been achieved for the Native Hawaiians in this community?

Bill:

     They did eliminate the housing plans specifically because of the effects on traffic and crowding in town. 

Davianna:

     That was certainly a relief, though as I recall, the military itself stated that the housing was not even needed.   But it’s good to see that they realized that the infrastructure and environmental laws will not tolerate more people and cars. 

Robert:

     But the same decision would have happened under NEPA.  I am assuming that, as far as environmental justice, the Native Hawaiians also wanted something more than the status quo for their community.  As far as Native Hawaiian input about the continued loss of access and use of the environment, has environmental justice occurred?

Davianna:

     It seems that Hawaiian issues are addressed as long as Hawaiians stay where they are, which is usually not where the Hawaiian wants to really be.  Have you noticed that as long as you follow the current law, you will be heard, but if you try to assert your rights that are not within current law, you will be met with opposition?  You can be Hawaiian in your crowded and poor community, but you may not be Hawaiian on “someone else’s property.”   The knife really turns when that property used to be shared.   

Dave:

     The government has learned to respond to endangered plants.  It will adjust a highway to avoid a bird colony.  But Native peoples have to “stay on the res” if they want to keep their culture alive.    You need more Mahana Valleys, more of those ahupua’as, places where the Hawaiian culture can thrive.  

Davianna:

     All owned by others.  Either privately owned or owned by the government, like Bellows.  What little rights we have, access for gathering, the Hawaiian Homes program, such as it is, programs trying to help pull Native Hawaiians out of the bottom of the socio-economic barrel, Hawaiian health programs, all are being challenged in court as unconstitutional racist programs.  Environmental Justice sounded so promising…

     (The Secret Service is stirring; it’s time for the former president to go.  He, and all of us, I think, can see that the law is an incredibly complex institution.  It is both a beacon of hope and a shoal of treachery.  It must be basic enough to lay the foundation of a country while being complex enough to deal with every facet of the lives of every citizen.   It delivers justice while prolonging suffering.  It moves so very slowly, yet it can be changed.  

     As for the Executive Order for Environmental Justice, research shows that virtually no federal agency has actually dropped an environmentally harmful project because of the Order.  A survey of court cases where poor and minority plaintiffs challenge the NEPA process and compliance with the Order shows defeat each and every time.  Like the Apology Bill to the Native Hawaiians from President Clinton, The Environmental Justice Order precludes any right to judicial review.  The agency must look at you and listen to you, but may pretty much do what it intended to do from the beginning.)  

Moderator:

     We need to wrap up.   Environmental Justice is a relatively new theory.  To see reaction to it at the “top” is a start but it is certainly not the end.  So on a brighter note, I’d like to point out that the Order’s accompanying Presidential Memorandum emphasizes that federal agencies and programs pursue non-discrimination and compliance with existing law to ensure that all communities and persons can enjoy a safe and healthy environment.  Not exactly news to some of us but perhaps our lesson here today is that we can either regard the Order as mere breadcrumbs or as seeds of future change.  Thank you to all our distinguished guests.  Aloha.

---------------------------------------------------------------------------------------------------------------------

Conclusion:

     So ends our forum on the Native voice in the Environmental Justice movement.  The audience has dissipated and the guests are preparing to leave.  Dave Forman is asking directions from one of the law students.  Apparently he has canceled his trip back to the mainland and instead plans to hitchhike to Mahana Valley.  Professor Bullard and Professor McGregor are deep in conversation about Ganados del Valle, a community-based sustainable development group of Native peoples in New Mexico.  This community has found a way to preserve their culture by creating a new economy of sheep-raising and homegrown textile weaving.  Mr. Clinton has been whisked off to a round of golf on the Kane’ohe Marine Air Station Klipper course.  And Professor Jarman is happily grilling her students in the audience with questions.  

     As for me, my mind is full with what I have heard today.  We have all learned something from each other.  We have learned that for Native Hawaiians and other Native peoples that Life itself is embodied in the natural elements; for many, the environment is the sum total of Life itself.  We all realize that for this Life to continue, there must be a reunion of the people and their ‘aina.  If there is to be such a reunion, there must be Justice, true justice in the law.  

     King Kamehameha III stated as much in an emotional ceremony in 1843 in Honolulu’s Thomas Square, when the nation was restored to the Hawaiian people after being “claimed” by a renegade British captain.  The King looked over his people, the very lifeblood of the living lands of Hawai'i, and he told them, Ua mau ke ea ‘o ka ‘aina i ka pono.  The Life of this land will survive through Justice.
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