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Chair Waters, Vice Chair Oshiro, and Members of the Committee: 
 
 The University of Hawai‘i opposes HB 2583 HD 2 because it would abandon the 
long-established and carefully-crafted balance struck by Hawai‘i’s Uniform Information 
Practices Act and impose unprecedented and unworkable public disclosure obligations on 
the University (and the University alone).  These sections are also inconsistent with the 
University’s Constitutional autonomy in its internal affairs and with the principle of equal 
protection of the laws.  
 
 HB 2583 HD 2 would amend sections 89C-4, 92-5, 304A-1001, and 304A-1004, 
Hawai‘i Revised Statutes, to create new public disclosure obligations applicable only to the 
University.  Under these amendments, the University would be required to disclose 
“proposed compensation or any change in compensation” for certain administrative 
positions for public comment at an open meeting of the Board of Regents.   
 
 Excluded employees’ compensation is already public information under current 
law (section 92F-12(a)(14), Hawai‘i Revised Statutes).  The University makes salary 
information available to the public as required.  The University does not make public 
information about contract proposals that are still under negotiation, salary changes that are 
being considered within the administration or recommended to the Board of Regents, and 
similar predecisional materials created as part of the University’s deliberative process 
before a final decision has been made.  Current law protects such predecisional materials 
from disclosure because disclosure would frustrate legitimate government functions and is 
therefore not required under section 92F-13(3), HRS. 
 
 The current law reflects a long-established and carefully-crafted balance 
established by Hawai‘i’s Uniform Information Practices Act, HRS chapter 92F.  The existing 
public disclosure exception for predecisional materials created during an agency’s 
deliberative process is appropriate and necessary to enable agencies, including the 
University, to perform their missions.  The Office of Information Practices has repeatedly 



 
 
 
explained that the exception is necessary to protect agencies’ internal communications and 
the quality of their decisions.  See OIP Op. Ltr. Nos. 91-24, 91-16, 90-11, 90-8.  HB 2583 
HD 2 conflicts with the careful balance established by the existing statute and is ambiguous 
and problematic in that it does so by amending other chapters of the law. 
 
 The bill is also ambiguous and could create significant administrative issues in 
that it would apparently require the Board of Regents to alter its current policies for hiring 
and compensating excluded employees.  The bill would require disclosure of proposed 
compensation in an open meeting of the Board of Regents, but under current Board of 
Regents policies hiring authority for most excluded positions has been delegated to the 
President or other University executives.  Currently, only 17 of the approximately 250 
executive positions system-wide require Board of Regents approval for hiring.  Thus, it 
appears that the bill could be construed to require the Board of Regents to hold meetings it 
is not currently required to hold and to exercise direct authority that the Board has 
delegated.  If so, it would add delays and administrative complexities to the hiring of lower-
level executive employees and unnecessarily require the Board of Regents to handle hiring 
decisions that can more efficiently be made at a lower level. 
 
 That flaw, in turn, highlights a more fundamental problem with the bill: it is 
contrary to the Hawai‘i Constitution.  Article X, Section 6 of the State Constitution provides, 
in part, as follows: 
 

There shall be a board of regents of the University of Hawai‘i, the 
members of which shall be nominated and, by and with the advice and 
consent of the senate, appointed by the governor. … The board shall 
have the power to formulate policy, and to exercise control over the 
university through its executive officer, the president of the university, 
who shall be appointed by the board.  The board shall also have 
exclusive jurisdiction over the internal structure, management, 
and operation of the university.  This section shall not limit the 
power of the legislature to enact laws of statewide concern.  The 
legislature shall have exclusive jurisdiction to identify laws of statewide 
concern.  [Emphasis added.] 

 
 Matters such as hiring and compensating employees, and the level at which 
hiring and compensation decisions are made, are part of the “internal structure, 
management, and operation” of the University.  HB 2583 HD 2 invades the Board of 
Regents’ exclusive jurisdiction over the University’s internal affairs by amending general 
statutes that apply to all State agencies to create special rules that apply only to the 
University.  Public disclosure of agency records and the appropriate balance between public 
disclosure and agencies’ need for confidentiality are matters of statewide concern, and the 
Legislature has appropriately addressed such matters by enacting the Sunshine Law and 
the Uniform Information Practices Act, including the exceptions from public disclosure set 
forth therein.  While HB 2583 HD 2 asserts that it relates to matters of statewide concern, 
the fact that it applies only to the University demonstrates otherwise.  If public disclosure of 
proposed future compensation levels for excluded employees truly were a matter of 
statewide concern, the bill would presumably amend the existing, generally-applicable 



 
 
 
provisions of the Sunshine Law and Uniform Information Practices Act to require such 
disclosure of all agencies.   
  
Moreover, public disclosure of proposed compensation could severely hamper the 
University’s ability to negotiate terms (including salary) of employment contracts that are 
favorable to the University.  Allowing proposed compensation to be disclosed for public 
comment before a contract has been negotiated and executed would give prospective 
employees the upper hand in bargaining and would damage the University’s negotiating 
position.  For example, the Board of Regents might be asked to authorize a contract 
proposal to a prospective employee at a certain salary but also to authorize the President to 
increase the salary proposal by up to a specified amount if necessary to successfully 
negotiate a contract.  Revealing to a prospective hire that the Board had granted such 
authority could severely damage the University’s ability to obtain a contract at a salary 
below the maximum authorized.  Such an impairment of the University’s bargaining position 
is fiscally imprudent and would frustrate the legitimate government purposes for which 
existing law provides protection. 
 
 In addition, many applicants for positions that do not currently require Board of 
Regents approval request confidentiality until an offer has been made and accepted.  
Requiring all proposed hires and their compensation to go to the Board of Regents would 
deter these applicants from applying for fear that premature disclosure would affect their 
current employment.  This would detrimentally affect the pool of applicants from which the 
University is able to hire. 
 
 Finally, HB 2583 HD 2 is problematic in that it amends multiple statutory 
sections without regard to the subject matter of those sections.  This “shotgun” approach 
creates potential ambiguities with respect to both the new requirements that the bill would 
impose and the existing subject matter of the amended sections.  
 
 In conclusion, existing law strikes an appropriate balance between public 
disclosure and agencies’ need to keep certain limited matters confidential.  HB 2583 HD 2 
would upset that well-crafted balance for the University of Hawai‘i (and only the University).  
The bill is vague and ambiguous, violates the Board of Regents’ exclusive jurisdiction over 
the University’s internal affairs under the State Constitution, and could do serious harm to 
the University’s internal functioning and its ability to negotiate contracts with prospective 
hires. 
 
 The University respectfully requests that HB 2583 HD 2 be held. 
 
 
 
 


