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A9. 035 FAI R LABCR STANDARDS ACT (FLSA)
1. Purpose. To establish procedures to conply with the
provisions of the Fair Labor Standards Act of 1938, as
anmended. (Enforced by the U S Departnent of Labor,
Enpl oynent St andards Adm ni stration, Wage and Hour
D vision.)
2. oj ecti ves.
a. To provide admnistrators and supervisors with the

requi renents for conplying with FLSA and gui del i nes for
mai nt enance of adequate records.

b. To provide guidelines for maintenance of adequate work
records.

3. Applicability

a. The FLSA, in general, applies to the foll ow ng
categories of enpl oyees:

(1) Qvil Service enployees in all non-supervisory
bl ue-col I ar positions, in all non-supervisory
white collar positions and in certain trainee and
j our neywor ker positions in the
professional /scientific classes. (Note: A though
coverage generally follows the collective
bargai ning unit designations (e.g. BU 1, 3, 13),
there may be exceptions within the unit when the
FLSA standards are applied to a specific enpl oyee
and not to another.)

(2) Board of Regents (BOR) enpl oyees in
non- supervi sory techni cal positions,
non-j our neywor ker or trainee positions and student
hel pers.

b. The FLSA does not nornally apply to BOR enpl oyees
occupyi ng positions in the follow ng classifications:
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(1) Faculty -- all classifications

(2) APT -- all admnistrative and professi ona
classifications except trai nees or
non- j our neywor ker positions and supervi sory
t echni cal positions.

(3) Executive and Managerial -- all classes.

Applicability is determned by actual job duties and
responsibilities expected to be performed and authority
expected to be exercised and not by out-of-date
position descriptions or classification titles.

Responsi bilities

a.

Vice Presidents, Chancellors, Deans and D rectors, or
their designees are responsible for:

(1) Determning the applicability of FLSAto all
enpl oyees within their respective units.
Qui del i nes for determ ning exenption are included
as Attachment A

(2) Ensuring conpliance with FLSA including
mai nt enance of appropriate recordkeepi ng.

The University Personnel Managenment Cffice is
responsi bl e for:

(1) Mintaining liaison with the State Departnent of
Per sonnel Services (DPS) to keep up with changes
required to conply with the Act;

(2) Providing guidelines for admnistrati on of FSLA
t hrough the Admnistrative Procedures and separate
menor anda as appropri ate.

Qui del i nes and Pr ocedur es

a.

The m ni numwage is $3.35 per hour under the Act.
(Note: all enployees of the University including
student hel pers are now paid at or above the m ni mum
wage. )

The maxi mum wor ksheet is 40 hours of work per week (any
seven consecutive days).
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(1) An enployee nust be paid for all hours worked,;
pai d holidays, paid | eaves, etc., are not
consi dered hours worked under the Act.

(2) Prior approval by conpetent authority is not
required to be credited with hours worked; the
fact that it was done is sufficient proof.

(3) For dual appointnents, i.e., work performed in
nore than one departnent or agency within the
State, the hours worked in each job are in the
wor kweek conbi ned for purposes for overtine
conpensation since the State of Hawaii is the
enpl oyer. However, if the second job is working
part-tine in a different capacity and is perforned
voluntarily on no nore than an occasi onal,
sporadi ¢ basis, then the hours need not be
conbi ned in cal culating overtime conpensati on.

(4) If an enployee is required or permtted to be
working prior to the scheduled time, during a
schedul ed tine off within the workday and after
the scheduled tine all such tinme is considered
hours worked. (E g., Secretary remains in the
office during her authorized |unch break and pi cks
up i ncomng phone calls; the period of her |unch
break is considered hours worked for conputing
FLSA overtine.) Holidays and paid | eaves are not
consi dered hours worked for FLSA purposes.
Supervi sors nust make an effort to prevent
unaut hori zed overtime work frombei ng done. The
i ssuance of a notice to that effect wthout
subsequent enforcenent is insufficient.

Overtine nmust be paid at one and one-half tines the
regular hourly rate for all hours worked in excess of
40 hours per week. FSLA conputes solely on the basis
of 40 hours per week, whereas State rules and

col | ective bargai ni ng agreenents provide for
conputation on the basis of hours per day. Overtine
must be paid in cash or conpensatory tine off. |If the
|ater nethod is used, the enpl oyee nay accumul ate no
nore than 240 hours (160 hours worked x 1-1/2) of
conpensatory time off.

Travel and ot her reasonabl e expense requirenents or
board, |odgings or other facilities furnished are not
included in the conputation of the rate of regular pay.



A9. 035
Page 4

Standby tinme is conpensable if a person's activity
while on standby is restricted; e.g., told to stay by

t he phone on a schedul ed non-work day. It is not
conpensable if the enployee is not restricted in his
novenents; e.g., only required to i nformhis/her
supervi sor where he/ she can be reached or provided with
a beeper.

Shift differential is to be included as regul ar wages
in conputing FLSA overtime pay.

If the enployee is led to believe that attendance at a
course |lecture or neeting outside normal work hours is
required for continued enploynent in his present
position, the time actually spent in such training is
consi dered conpensabl e hours worked. Training
undertaken by an enpl oyee after hours at his own
initiative on a voluntary basis is not considered as
conpensabl e hours wor ked.

At tendance or work records nust be mnaintained for each

enpl oyee covered under FLSA. The duty to keep accurate
records is the absolute duty of the enployer and cannot
be del egated to the enpl oyee.

(1) State DPS forns and instructions for recordi ng
attendance and hours of work are attached
(Attachnents B-1 to B-3).

(a) State (DPS) Form 7 - Attendance and Leave
Record - ANNUAL - is to be naintained for
each enpl oyee (Attachnment B-1).

(b) Instructions for preparing Form7 (Attachment
B-2).

(c) Conparative Exanples - State Wage and Hour
vs. Federal Fair Labor Standards Act -
illustrates the differences between State | aw
(i ncluding collective bargai ni ng agreenents)
and FLSA when the provisions of each are
applied to specific situations involving the
40 hours wor kweek and conput ati on of overtine
pay (Attachnent B-3).

(2) These records nust be retained for at |east two
years. (However, the State DPS requires that the
records be held for five years.)
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To m nimze confusion, in nost cases, provisions of the
FLSA shoul d be exam ned and applied i ndependent of any
coll ective bargai ning agreenent. This is because FLSA
provi sions concerning a) what is a 40 hours work week,
b) conputation of overtine c) maxi mum conpensatory tine
of f accunul ation, and other requirenents differ from
those included in a collective bargaini ng agreenent.
Thus, conpliance with FLSA does not necessarily nean
that the terns of the collective bargai ni ng agreenent
have been net and vice-versa. For exanple, civil
servi ce and APT enpl oyees covered by FLSA are not
entitled to overtine pay when they work on a paid
hol i day, since a paid holiday does not count hours

wor ked for FLSA purposes (only 40 hours of work is
credited). This is in contrast to collective

bar gai ni ng agreenents whi ch provided for overtine
conpensation in this instance, as a paid holiday is
consi dered hours worked.
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Attachnent A
QU DELI NES TO DETERM NATI ON CF EXEMPTI ON FROM FLSA

Uni versity Adm nistrators nust nake individua

determnations of exenption from provisions of the FLSA on a
case-by-case basis and not on the basis of job titles or position
descriptions which may not be updated. The general guidelines
for such determnation follow

There are three basic categories of "workers" who are not
covered by FLSA because they do not fit the statutory
definition of enployee.

A | ndependent Contractors

Contractor/custoner relationship rather

enpl oyee/ enpl oyer rel ationship. Wrk controlled by
agency only to extent of task to be done, not as to
nmeans of doing the task.

B. Tr ai nees
Non- pai d student or intern type worker.
C. Vol unt eers
| ndi vi dual s who vol unteer their services, usually part-tine,
for public service without contenplation of pay. However,
when paid nore than a nomnal fee, expenses or reasonable
benefits, they becone enpl oyees.
In the public sector there are six categories of positions
where the nature of those jobs authorize overtime
exenptions.  these only four are applicable to the
Uni versity of Hawaii:
A El ective-Rel ated Positions
El ected officials of agencies and non-civil service
syst em enpl oyees appoi nted by el ected officials to work
for them
B. Executive Positions

The individual nust neet all of the follow ng
requi renents:
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Weekly sal ary of $250 or nore (about $1075
nont hl y) .

Mist customarily and regularly direct the work of
two or nore enpl oyees.

Primary duty is managenent of the enterprise or a
custonmarily recogni zed department or subdi vi sion
thereof. In general, the decision is based upon
whet her or not the enpl oyee spends nore than 50%
of his time functioning as a manager. Tine al one,
however, is not the only test. Sone other factors
to consider are:

a. The rel ative inportance of the manageria
duties as conpared with other types of
duties; and,

b. The frequency w th which the enpl oyee
exerci ses discretionary powers; and,

C. The rel ative freedom from supervi sion
Sone exanpl es of recogni zed managenent duties are:

(1) Interview ng, selecting, and training of
enpl oyees.

(2) Adjusting rates of pay and hours of
wor k.

(3) Drecting work.

(4) Handling conplaints or grievances and
di sci pli ne.

(5) Apportioning work.

Adm ni strative Positions

The enpl oyee nust be paid a salary of $250 or nore per
week; and,

1

The primary duty consists of responsible office or
non- manual work directly related to nmanagemnent
policies or general business operations requiring
t he exercise of discretion and independent

j udgenent, such as
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An executive secretary who "screens" incomng nail
and determ nes whether to answer correspondence
personally or call it to the attention of her
"boss" or other addressee, which task does not
constitute the use of discretion.

A conputer systens anal yst who devel ops nethods to
process accounting information uses discretion and
i ndependent judgnent; the data process enpl oyee
who "debugs" a programor prepares instructions to
t he consol e operator does not.

R
2. Enpl oyee does responsible work in the
adm ni stration of a school or educational
establ i shment or institution or departnent or
subdi vision thereof that is directly related to
academc instruction or training.
Sone typical exanples of positions are:
Adm ni strative assistants who assist an
executive/ manager in the performance of the
manager's duties; e.g., Assistant to the
D rector, Executive Secretary
Staff specialist positions who advi se
managenent, e.g., Personnel O ficer, Budget
Anal yst
(One- Person staff departnment nanagers, e.g.
Procurenent Speci al i st
D. Pr of essi onal Positions
1. The enpl oyee nust be paid a salary of $250 or nore
per week; and
2. Must performwork requiring know edge of an

advanced type in a field of science or |earning.
VWork performed requires consistent exercise of

di scretion and judgenent and is predomnantly
intellectual and varied in character. Generally
speaki ng, the professionals which neet the

requi renent for a prol onged course of specialized
intellectual instruction and study include |aw,
nmedi ci ne, nursing, accountancy, actuari al
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conput ati on, engineering, architecture, teaching,
various types of physical, chem cal and bi ol ogi cal
sci ences, including pharnmacy and regi stered or
certified nedical technology. The typical synbol
of the professional and the best prima facie
evidence of its possession is the appropriate
academ c degree, and in these professions an
advanced academc degree is a standard (if not

uni versal ) prerequisite.

Al faculty are exenpted under this provision.
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1.
2.
3.
4.
5.
6.
7.
8.

10.
1l.

12.
i3.

14.

Attachment B-2
Pp1l

INSTROCTION FOR COMPLETING DPS SORM 7. LEAVE RECORD

Enter
Enter
Enter
Enter
Enter
Enter
Enter
Enter
Enter
Enter
Enter

Note:

Encer

last name, first and middle initial.
social security number.

UE,-=-Cocllege, Schecol, Institutiocn, etc.
positicn number.

payroll number.

bargainirng unit code,

FTE if less than 100% time. (eg. 50%+)
applicable calendar year.

balance from previous calendar year.
hours taken for each applicable month.
hours earned for each applicable month.

Raport sick leave earned by Communiiy Colleges faculty in
the following manner:

. Por faculty on galendar year appointment: Enter hours
earned each menth,

. Por faculty on agademic vear appointment: Enter hours
earned at beginning of academic year (or pro rata amount
in the appropriate month for the remainder of the year
if appointed late).

balance for each applicable month.

If emplovee is hired after the lst of a month, enter "X" on date
of hire and indicate date of hire.

Enter

"X* on date employee terminates or retires and indicate

date of termination.
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ATTACHVENT B-3
COVPARATI VE EXAMPLES

STATE WAGE & HOUR VS. FEDERAL FAI R LABCR STANDARDS ACT

S (5/5) M (5/ 6) T (5/7) W (5/ 8) T (5/9) F (5/10) S(5/11) WORKED
40 Hs.
0 4 \Wrk 8 Sick 12 Work 12 Wrk 12 Wirk 0

FLSA - Not applicable.
State - 12 hours overtime pay or conp. tirme.

S (5/12) M(5/13) T (5/14) W(5/15) T (5/16) F (5/17) S (5/18) WORKED
43 Hs.
0 4 Wrk 8 Sick 13 Wirk 13 Wirk 13 Wirk 0
4 Sick

FLSA - 3 hours overtime - Pay or conp. tine.
State - 15 hours overtime - 3 hours under FLSA - 12 hours pay or conp. tinme.

S (5/19) M(5/20) T (5/21) W(5/22) T (5/23) F (5/24) S (5/25) WRKED
45 Hs.
0 9 Wrk 10 Work 8 Work 8 Wirk 10 Work ('St andby)

FLSA - 5 hours overtime pay or conp. tinme.

$2. 00/ H .
Standby - 25% of daily wage (.25 x 16.00 = 4. 00)

FLSA - Overtime figured on the earnings for the week which includes standby
pay:
2.00 x 45 hours = $90.00 + $4.00 (standby) = $94.00 - 45 hours = 2.09/ hr
regular rate for overtime. Hence, $2.09 plus $1.05 x 5 hours = $15.70 -
nonetary val ue of the overtine work.

S (5/26) M(5/27) T (5/28) W(5/29) T (5/30) F (5/31) S (6/1) WORKED
42 Hs.
0 8 Wirk 8 Wirk 8 Wirk 8 Wirk 10 Wirk 0

FLSA - 2 hours overtime pay or conp. tinme.
State - 2 hours overtime pay or conp. tirme.

S (6/2) M (6/ 3) T (6/4) W (6/5) T (6/6) F (6/7) S (6/8) WORKED
40 H s.

0 8 Wrk 9 Wrk 10 Wwrk 1 Sick 2 Jury Duty 0
7 Vork 6 Wrk

FLSA - Not applicable.
State - 3 hours overtime - pay or conp. tinme.
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